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The Joint Reef Fish/Mackerel/Red Drum Committees of the Gulf of Mexico Fishery Management Council convened in the Azalea Ballroom of the Grand Hotel Marriott, Point Clear, Alabama, Wednesday afternoon, January 24, 2007, and was called to order at 1:10 o’clock p.m. by Chairman Karen Foote.

CHAIRMAN KAREN FOOTE:  We’re going to go ahead and start the Joint Reef Fish/Mackerel/Red Drum Committee meeting.  I think there’s only five members who don’t belong to one of these committees and most of us are here right now and so we’re going to go ahead and get started.  You have an agenda in front of you at Tab J, Number 1.  Is there a motion to adopt the agenda or any changes?

EXECUTIVE DIRECTOR WAYNE SWINGLE:  I have a change.  Under the III (a) Presentation, that would be Dr. Keithly rather than myself.

CHAIRMAN FOOTE:  Any other changes to the agenda?  Seeing none, the agenda stands adopted.  Approval of Minutes, Tab J, Number 2, are there any changes to the minutes?  Seeing no changes, we’ll adopt the minutes.  Item III, we’re already to you, Walter, if you would start with the Draft Options for Aquaculture Amendment, Tab J, Number 3.

DR. WALTER KEITHLY:  There are eight different actions and I’ve been informed that Action Number 9 has been deleted and I’ll go over each of the actions and I don’t know if anybody has a preference for how they want to treat this, discuss each action separately or have myself go through all of them and then discuss the actions.

MR. JOSEPH HENDRIX:  Is the intention to pick preferred alternatives as well?

CHAIRMAN FOOTE:  As I understand it, yes.  If the committee chooses not to do that, we don’t have to, but that’s what we hope to do today.

DR. KEITHLY:  Again, feel free to interrupt me at any time.  Let me just preface my discussion, first of all, by saying that if you had a chance to read the document, you can tell there’s a lot of uncertainty regarding the economic benefits and costs of aquaculture, of offshore aquaculture.

Usually, from an economic perspective, we’re working under a system where we have some information on the costs of production, the amount that’s going to be produced, and the impacts with changing the regulations.

With offshore aquaculture, as many of you know, it’s certainly in a stage of infancy.  We have no commercial production from offshore aquaculture in the U.S.; therefore, at this stage, we don’t even know if it’s going to be profitable, at least in the short run.

The different budgets that have been estimated are conflicting in nature sometimes, but really, a tremendous amount of uncertainty.  Also, there’s uncertainty on, and I’ll get into this in more detail later, external benefits and costs of offshore aquaculture.

Not only do we not know what the costs are going to be to the producers, the investors in offshore aquaculture, but we have even less knowledge of what the external costs and/or benefits are going to be.  Again, it’s a completely different system than what we’re used to looking at and as you can tell, there’s an awful lot of footnotes throughout the document.

Generally in economics when you see a lot of footnotes, it’s an indication that there’s a lot of uncertainty and so I want to bring that upfront.

Starting with the document on page 12, the first action that’s considered is the types of aquaculture permits.  Right now, there’s a large number of agencies that a prospective investor would have to deal with and through National Marine Fisheries Service, the only permit at this time is the exempted fishing permit.

Under the exempted fishing permit, it’s issued for one year and it was meant more for other activities, experimental fishing activities, and so an investor is constrained by the experimental fishing permit, the conditions within the experimental fishing permit.
Certainly there has been no investment.  Part of the reason likely is the restrictions with the experimental fishing permit, including the fact that it’s only valid for one year, in general, though it can certainly be renewed, but just the one year status of the exempted fishing permit leads to considerable uncertainty on the part of the potential investor.

Under Alternative 1, you would be working under the exempted fishing permit.  Under Alternative 2, it would require a NMFS permit to operate a marine aquaculture system, but the system can be set up differently, the permit system.  It need not be for a single year where it would have to be renewed.

Alternative 3 would require both a separate siting permit and an operating permit.  The conclusion of this section with respect to economic benefits is that the current structure of going through the exempted fishing permit likely has inhibited investment in offshore aquaculture.

If the permit system were changed to either Alternative 2 or Alternative 3, if it is profitable, that we would likely see more investment and hence, increased economic activities.  Again, the benefits under both Alternative 2 and Alternative 3 would be similar.

All this discussion, again, though is premised on the hypothesis that offshore aquaculture would be profitable in the long run.  If it’s not profitable under any institutional regulation and regulatory structure, then it doesn’t matter what type of permits, but if in fact Alternative 1, the status quo, is inhibiting investment, the conclusion is that net economic benefits could be enhanced via adoption of either Alternative 2 or Alternative 3.  Are there questions?

MR. HENDRIX:  I would like to make a motion, if that’s appropriate now, that we go ahead and select Alternative 2.  The justification for that is what Walter was talking about, that you’re already required to have a Corps of Engineers permit and an EPA permit and so it would certainly simplify matters to have only one National Marine Fisheries Service or NOAA Fisheries permit for locating an aquaculture operation.

CHAIRMAN FOOTE:  Thank you.  Is there a second to that?  Seconded by Mr. Gill.

MR. DEGRAAF ADAMS:  Joe, the difference between Alternative 2 and Alternative 3, it seems 3 is just a little more specific in nature, splitting the operations from the site itself, and what you’re telling us is that the site is already a permitting process requirement, that any potential operator would have to go through the Corps of Engineers and EPA anyway, and so that if we picked Alternative 3, it would be redundant to the requirements that are already in place?

MR. HENDRIX:  Yes, exactly.

MR. PHIL HORN:  It may be, but there’s apparently no pattern of which permit you’re required to get first and so if NMFS were to issue a permit and then later on get all the others, I mean -- I don’t think you have to have a NMFS permit to get a Corps permit or probably vice versa.

I would really prefer to see Number 3 as opposed to Number 2, even though it may be redundant.  Still, I think NMFS needs to know what’s going on.

MR. HENDRIX:  You’re going to have to go through the EPA and Corps process, I believe, before NOAA Fisheries will consider issuing a permit, because, in this case, those would take priority over that.  If you didn’t have permission from the Corps, you’re not going to be able to advance to the NOAA Fisheries permit or probably not the EPA permit either.

MS. JULIE MORRIS:  I’m going to support the point that Mr. Horn is making.  It seems like having NOAA both consider the site and the operation is an important thing to happen within NOAA itself.  

Plus, an additional concern is that if the national congressional legislation that’s under consideration is going to require these two permits, there must be some reason that Congress thinks it’s important to have both a site permit and an operational permit within NOAA Fisheries.  I would be favoring Alternative 3 in this section.

MR. BOB GILL:  My feeling about this is that -- First of all, we’re talking about a permit that doesn’t exist and so it can be constructed in any way we so desire and in point of fact, we would want to know all the same information under one permit as we would want under two, as part of that permit.

As a consequence, having to go through it two times and having a double option to get shot down really doesn’t do anything except make it more difficult to go through the permitting process and the net result will be that we won’t be any further along than we would if he was doing it under one.  I’m in favor of the single permit.

DR. TOM MCILWAIN:  I would favor the single permit as well.  We already have a mechanism in place by which any Corps permit that’s discussed actually comes before the council to be reviewed by us anyway.  I, again, think it’s just a redundant activity.
CHAIRMAN FOOTE:  Any further discussion?

MR. VERNON MINTON:  Tom, I disagree a little bit.  We’ve had some operations that have put in for permits off of Alabama that were permitted before we even had a chance to look at them and they haven’t ever went operational, but now they’ve decided they wanted to expand.

I think every chance we get to look at this is important and I think the council should be in the process, as NMFS should be, even if it takes twice.  Some of these operations really need to be thoroughly looked at from all sectors and in this particular case, the Corps issued a permit for an operation before we really had a chance to even hardly review it.

DR. MCILWAIN:  I don’t disagree with what you’re saying, but like Bob Gill has pointed out, we have the opportunity now to write into that permit whatever we require, one of which would be that they would have a Corps of Engineers permit before they ever came to us to receive an aquaculture permit and we would have an opportunity to review that before we issued a permit, we or National Marine Fisheries issued a permit.

MR. LARRY SIMPSON:  When I first read it, I thought that the Option 3, the siting permit, was what I was considering, but if it’s just redundant extra work, I’m not just wanting to do that either.  I’m kind of at a lurch about which way to go.  

Does anybody know what the Corps of Engineers and the EPA requirements are for siting and would there be something that we would want from a fisheries point of view, i.e., National Marine Fisheries Service, from a siting point of view that maybe wouldn’t be considered or part of the criteria, granting criteria, for EPA and Corps of Engineers?

MR. ADAMS:  Larry, I’m sure Joe could probably answer your question better than I can, but I think it depends on what type of facility you’re talking about and if it’s just an open water net versus one that’s built off of a fixed structure, then the Corps of Engineers is going to require different things from different type of structures.

Certainly if you get into using one of these dilapidated oil and gas platforms, then you’re going to get into the Mineral Management Service, or MMS, rather than the Corps.

MR. HENDRIX:  One of the primary things the Corps of Engineers reviews is everything that has to do with navigable waterways.  You’re not going to site an aquaculture or any kind of structure near a shipping lane or in an area that it’s going to be hazardous to other shipping or boating activity.

The EPA is going to be looking at discharges from the site and in the process, this does not -- Just because we restrict it to one permit for NOAA Fisheries, it doesn’t mean we can’t write this to include the site characteristics, which includes everything from the site location as well as to the species being grown and the operational plan for the project.

I’m not proposing that, but I just -- We already have the other two permits in place and there’s no reason that the NOAA Fisheries permit couldn’t be all inclusive.

MR. HARLON PEARCE:  Off the coast of Louisiana, the two problems we have are, of course, liability and bureaucracy and the less bureaucracy we add to this, the better off I think it’s going to be and I agree with the one permit that fits all and does the job that we need to do.

There’s a lot of things to discuss in that permit, buffer zones and there’s all sorts of things that are going to come about, but I think the more permits we add -- It’s been the hindrance to the development of aquaculture, I know off the coast of Louisiana, for a long time, just the ability to find a federal permit that will work.  One permit and it should fit all.

MR. GILL:  I think it’s prudent that with this area being new ground that we proceed with an abundance of caution and clearly to Larry’s point is that we have concerns on siting that are perhaps different and unique compared to EPA and Corps.

We’ve got HAPCs and stuff that they may not care about and so we need to weigh in on that and get a vote and include that as part of the permitting process, but I don’t see why it can’t be done in one rather than separately.  

DR. MCILWAIN:  I would just say that with the issuance of the exempted fishing permits that NMFS already had significant experience in designing an aquaculture permit and I don’t know if any of you have ever seen them.  I know Mr. Hendrix has.
They’re pretty extensive and require a lot of background information just to get the exempted fishing permit and I would see that as to use that as a base for this permit as we continue to develop it.

CHAIRMAN FOOTE:  Seeing no further hands, I would like to go ahead and take a vote on this motion.  Action 1, the preferred alternative would be Alternative 2, to require a NMFS permit to operate a marine aquaculture facility in the Gulf EEZ.  All in favor please say aye; all opposed please say aye.  The motion passed.  Walter, if you would continue, please.

DR. KEITHLY:  On page 14 begins the discussion of Action 2, which is the duration of the permit.  There’s two alternatives to this section, the first one being on page 19.  There’s Alternative 1, which is the no action status quo, exempted fishing permits are effective for no longer than one year, unless otherwise specified in the EFP or superseding notice or regulation.

Alternative 2 would allow aquaculture permits to be effective for either five years or up to twenty years, from five years up to twenty years, and a fourth category of indefinitely.  When I tried to look at the benefits and costs of this, first of all -- Let me back up.

I looked at benefits and costs, but also what the intent is of the council and looking through the language in the document and the amendment, it was that to develop offshore aquaculture and the amendment says to be economically sustainable and I’m to blame for mentioning, in my opinion, that it’s largely void of any real content.

I based some of the analysis instead or expanded it looking at the 2005 Offshore Aquaculture Act, which promoted investment.  I looked at the different alternatives in terms of the benefits and costs and also the impacts on investment.  Again, Alternative 1, a single year under the EFP, unless otherwise stated.

As I’ve mentioned, it’s pretty clear that it’s not working that way.  The EFP was never intended to address offshore aquaculture and it has likely inhibited development of offshore aquaculture.  Again, there’s a wide range of literature. 

A number of lawyers have weighed in on the fact that the regulatory process has negatively impacted potential investment in aquaculture, as well as some other disciplines, but Alternative 1 again, if it’s going to be one year, you will not have investment. 

As such, you will not have any benefits of offshore aquaculture.  The only positive thing is you won’t have any costs either, other than some administrative costs, potentially.  When we look at benefits, probably the larger benefit is reduction in prices to the consumer.  It frees up income to the consumer that he can spend on other goods and services.

Also, a benefit -- That’s a direct benefit.  You have external benefits.  Certainly there’s literature that suggests, and empirical evidence to support it, that successful aquaculture can actually help to reduce overfishing in a capture fishery.  It brings down prices, if it’s successful.

A climb in price leads to a reduction in profits in the capture fishery, which in turn leads to a reduction in effort, and if you’re in the type of fishery where just assume a quadratic yield curve, actually a reduction in effort can lead to an improvement in the wild stocks.

Certainly, to some members of society, that’s considered a benefit and they would be willing to pay to know that you have a healthy stock.  Also, there are costs though, again external costs.  You have internal costs being the costs of production, direct costs to the investors, but also some potential external costs.  Again, any degradation of the habitat, for example.  

Again, I’ve tried to compare.  One of the costs would be the impact on the wild catches in terms of a reduction in prices.  It would be a negative impact to the wild fishery, to the producers of the product.

It’s clear that under Alternative 1, the status quo, that you’re not going to be encouraging investment.  The upfront costs, based on the literature, may go anywhere from $3 million to $6 million.  Nobody is going to make an investment if after one year the facility or the permit may be revoked.

About all you can say is that the longer the duration of the permit, that allows you to spread out those upfront, those very high upfront, costs over a longer period, which will allow for greater profitability in the long run.  

The longer the duration of the permit, the greater the potential will be for investment and also, based on some assumptions I made, particularly with respect to the external costs, that the external costs are likely to be relatively limited, given the large amount of open space in the Gulf and so forth.

If that assumption is correct, it was my argument in the document that from a net benefit perspective to society that the net benefits would be enhanced the longer the duration of the permit.

I would argue for either the twenty-year permit duration or the indefinite permit duration, depending on what investors think about the term “indefinite” and whether they tend to think about it as a long-run permit.  Having made these comments, I will also just mention that nothing in the alternatives would allow for transfer of the permits.
Certainly economic efficiency, which, again, is maximizing net benefits, are enhanced under transferability conditions.  You’re only going to invest so much.  If you have new technology coming onboard and if you’re getting ready to retire or something, you’re not going to invest in that new technology if at some point you won’t be able to transfer your permit to another responsible party.

The 2005 Offshore Aquaculture Amendment does allow for transferability.  It allows for a ten-year effectiveness for the permit, but with the renewal of the permit.  It’s somewhat different, from an economic perspective, than what I would recommend.  It depends how strong that renewal is.

The longer the duration of the permit, under the assumption that external costs are not large, that from an economic perspective you would argue for a twenty-year or an indefinite permit and the same can be said with investment, that you will maximize investment if facilities are profitable at all under the most lenient regulatory and institutional framework, that investment would be highest under Alternative C or Alternative D.

MR. BILL TEEHAN:  We kind of angsted over this particular issue when the State of Florida made comments on the national aquaculture program and I think one year is too little and we thought indefinitely is too long.

You’re going to have to have some sort of ability to reassess and reevaluate these projects and, quite frankly, shut them down if they need to be.  Our comment to the national program was five years and then a renewal process.  With that, I would like to make a motion that Alternative 2A be our preferred.

CHAIRMAN FOOTE:  Thank you.  Is there a second to the motion?

MR. HORN:  I’ll second it for discussion.

CHAIRMAN FOOTE:  Mr. Horn seconds.

MR. HORN:  For something that’s new and we don’t know what’s going to happen and we don’t know how it’s going to work and we don’t know what the overall environmental impacts are going to be in these type facilities and operations, I personally would rather see a three-year renewable permit.

If an operation is working and everything is going right, a renewal process would just be a formality, in my mind.  It wouldn’t be complicated to have your permit renewed if everything is going like it’s supposed to be.

It would at least, under a renewal process -- There may be some just general requirements that a company would have to provide to make sure that everything is going like they said it was going to go.  I have a little bit of heartburn, but five years is certainly not that long, once you get going, and ten and twenty is way too long.  I really would rather see three, but I would like to hear some other comments.

DR. MCILWAIN:  I would support the five year, but I would certainly have the caveat that it could be renewed upon review.  I think that’s inherent.  If you do anything less than that, you’re going to, again, discourage development in it, in my opinion.

MR. HENDRIX:  I think five years is probably going to be the absolute minimum for someone making a large investment like this.  The other thing to remember too is the current EFP procedures require an annual report that has to be filed every year, no matter what the duration of the permit.

It’s very similar to having an annual review on the project and I’m sure NOAA Fisheries will write this permit in such a way so that if the operation is not performing as they set out in their application then they’re going to -- If there’s any justification for removal of the project, NOAA Fisheries would do that right away.  I think a little longer permit would make a lot more sense, but five years is definitely a minimum.

MR. GILL:  I think we need to recall that this is untested and untried and unknown territory in the Gulf of Mexico and somebody that wants to go out there and try this, my hat is off to them, but the risk factor is extraordinarily high and from a business point of view, trying to get started on something that you’re going to be experimenting with and only knowing that you’ve got until five years, with or without renewal, you’ll be very reluctant to make that kind of investment.

I would strongly favor ten years as opposed to five.  I understand the control issues, but from a standpoint of practicality, five years I don’t think will work from a business point of view.

MR. HORN:  I know I should know the answer to this, but I don’t.  How often are these facilities going to be monitored in terms of discharge and how well their feeding process and waste processes are all going to be going?  Who is going to be doing that and how often will it be done?

If it’s not going to be monitored, particularly in the beginning of any aquaculture program in the offshore area -- In my mind, I would think it would be some pretty tight controls early on, to make sure things were going to go like they were supposed to, but how is this going to be monitored and by who and how often?

CHAIRMAN FOOTE:  That may be covered in the next action item.

MR. MINTON:  What about this -- I think the uncertainty issue has certainly got us all thinking five years, but if upon renewal if we could have a clause in there that said after five years you come up for renewal and then it could be renewed for up to ten or fifteen years, at that first juncture.

In other words, we look at it and you’ve done a good job and now we can move on to ten years or some lengthier time and would that -- I’ll offer that as a motion later if I hear a little bit of thought on it.

MR. HENDRIX:  Part of the EPA requirements, in their description, their operating description of offshore aquaculture, requires a regular water quality and monitoring program, to answer Mr. Horn’s question.

The annual reporting requirement by NOAA Fisheries, as currently occurs in the EFPs, would be a logical way to set up a monitoring program, along these lines and have regular check backs.  Therefore, you would almost be like an annual review and for that reason, the five years is definitely a minimum.
I would like to offer a substitute motion, if I could, to say our preferred alternative would be ten years, which I believe is Option 2B.

CHAIRMAN FOOTE:  We have a substitute motion made by Mr. Hendrix and seconded by Mr. Gill for Option 2B as the preferred option.  Is there any discussion?

DR. MCILWAIN:  I have more of a question, I guess.  In any of these permits, I don’t remember seeing this, per se.  Is there an option for renewal or do we add that at these points or --

CHAIRMAN FOOTE:  I think what Walter said was there were no options for renewal as it’s written right now.

MR. TEEHAN:  In the discussion, if the permit is for ten years, is it my understanding that there would be a mechanism to revoke that permit if something went terribly awry? 

MR. HENDRIX:  I would see that in the annual review process.  If the water quality monitoring indicated some violations or the operational plan differed dramatically from what was in the original application, that should be grounds for immediate termination.

MR. HORN:  Did you say that Walter stated that these permits were not renewable at this point in time?  To me, it would be -- That’s not common sense, to have a permit that’s not renewable for an operation that if it’s successful -- You certainly would want to know that you could continue on.

CHAIRMAN FOOTE:  Walter, could you clarify?

DR. KEITHLY:  As I understand the amendment or the action as written, there is no allowance for either renewals or transferability of the permits.

MR. HORN:  I would like to amend this motion and any other one, whether this one passes or not, that we state that these permits will be renewable and for obvious reasons.  I think that it can be denied for obvious reasons, to me.

CHAIRMAN FOOTE:  Is there a second to that amendment?  Dr. McIlwain seconds.  

MR. HENDRIX:  I would accept that a friendly addition.

DR. MCILWAIN:  Mr. Hendrix, would you consider another friendly amendment and add transferability to that permit?

MR. HENDRIX:  Sure, I think that’s reasonable.

DR. MCILWAIN:  I would make that motion.

CHAIRMAN FOOTE:  I guess it doesn’t need a second if it’s friendly.

MR. HORN:  Transferable, now what kind of requirements are you going to place?  Say Joe has got a facility and I want to buy it, but yet, in the back of my mind, I’m going to do things a lot different than he’s doing.  

To me, I think that if even -- If I were to buy it, I should be required to jump through all the same hoops that he did to get it, to make sure that I’m going to do it like it’s supposed to be done, which he did it to start with.  Transferable is something a little different than what we’re talking about.

MR. HENDRIX:  We take a chance on that situation also of creating a situation where someone may get in the marketing program of going out and going through the process of permitting several different areas and then turning around and trying to sell them.  That’s a downside of that.

DR. MCILWAIN:  I would suggest that -- In my mind, transferability would be the permit and you would have to go through all of the hoops that you would to get the permit to start with.  You would just go ahead and buy one that’s already done, but you still have to adhere to all of the caveats associated with that permit.

MR. MINTON:  Also, without somebody going around, which they’re doing in other areas now, and getting permits and then basically selling the permit, because they’ve done all this legwork, the other part of that it lets say they have a facility that’s operating that has not been doing well and we’re going to close it down and then he turns around and says well, okay, I’m going to transfer it to Phil and now it starts all over again.

We really can’t close him down in the same manner.  It’s a different corporation and so I’ve got a little problem with it.  There needs to be some transferability, but that almost needs to be a section by itself, I think, because it’s going to have some problems with it.

MR. ADAMS:  I have to agree with Vernon.  I speak against the motion with the inclusion of transferability without criteria of transferable being better defined.

MR. TEEHAN:  I agree with that comment from Mr. Adams.

CHAIRMAN FOOTE:  We have a motion now that includes ten years renewable and transferable.  Several have spoken against the transferable part, but we still have a motion with it in it.

DR. MCILWAIN:  I would withdraw the transferability provision if we would consider it under a separate action.

CHAIRMAN FOOTE:  Is that still friendly?

MR. HENDRIX:  Yes, that’s what I was going to recommend, that we address this under another area, because it seems to have some other implications and it increases the complexity of the permit process.

CHAIRMAN FOOTE:  That was a friendly withdrawal of a friendly amendment.  

MR. GILL:  Should we, and I throw this out as a question, put some kind of time or other constraints on the renewability or do we want to leave it open ended?  It says currently may be renewed, but that leaves you wide open and I’m not sure that’s where we want to sit.

MR. HENDRIX:  We’re still going to have it set on an annual reporting basis and so it’s not like it’s an indefinite permit.  That wasn’t the purpose.

MR. GILL:  My comment was basically broached on the national act, which has five-year renewable permits, and so they addressed that and that was their response and we’re not doing that and so I think we ought to be cognizant of that as we go along.

MS. MORRIS:  I think the idea of renewability is more important if we have a preferred alternative being the five-year permit, because it seems like it’s a kind of short period of time, but we would like to encourage the investment.

Once we switch to a ten-year permit, I don’t think renewability is as crucial as it is to be linked with the five-year program.  It seems like we all are familiar with permitting programs that have annual reporting kinds of things and it’s really hard to revoke those permits once they’re in place.  Agencies are really reluctant to do that.

The bias is going to be in favor of continuing the permit, even if there are problems that turn up in the annual reporting, and so kind of a clean -- If you have a ten-year permit and at the end of the ten-year period they have to apply for a new permit, I think that gives the agencies and the managers a much stronger position in which to require things to be changed or cleaned up or respond to new concerns that have developed in the first ten years of the program.

I think if we’re going to go with a five-year preferred that renewable makes sense, but if we’re going with a ten-year permit, I don’t think it needs to be either renewable or transferable.

DR. ROY CRABTREE:  I have heard in numerous discussions about aquaculture programs and the need for a ten-year permit in order to get the capital investment and all.  What was put into the aquaculture bill that the administration developed earlier this year was that the permit would have a duration of ten years, renewable thereafter at the discretion of the Secretary in five-year increments.  Their proposal was a ten-year permit, but then the renewals are for five years.
CHAIRMAN FOOTE:  Any further comments or any changes to the motion?  Seeing no further comments or changes --
MR. TEEHAN:  I think what Roy just mentioned merits a little discussion.  Perhaps I might be more willing to support a ten-year permit if it did have a five-year renewable clause in it.

CHAIRMAN FOOTE:  Is that a proposed amendment?

MR. TEEHAN:  This is a substitute motion here, I think, isn’t it, already?

CHAIRMAN FOOTE:  That only leaves two right now and so -- 

MR. TEEHAN:  I would move for ten years with a five-year renewable.

CHAIRMAN FOOTE:  Is there a second to that motion?

MS. MORRIS:  Second.

CHAIRMAN FOOTE:  Ms. Morris seconds the motion.  Is there further discussion?  
MR. GILL:  I have a question, Madam Chair.  Is that for one renewing or is that five-year increments, as the national one is?

CHAIRMAN FOOTE:  I don’t think it’s clear the way it’s written right now, if the maker would like to clarify what they meant.

MR. TEEHAN:  Once again, I’m against an open-ended permit and so perhaps every five years or maybe make it a longer period, as the operation continues.  Is that what you’re --

MR. SIMPSON:  One time or --

MR. TEEHAN:  That’s what I mean, Larry.  In my mind, you get through the first renewal and then you pretty much have an open-ended situation.

DR. CRABTREE:  Think about it this way.  If you only allow a one-time renewal, then you would have someone who -- Let’s say they establish a good operation that’s going to go.  They would get a ten-year permit and they could renew it one time for five years and then they would have to reapply and they would get another ten-year permit.

If you have it renewable at five-year increments after that, then their permit would be subject to reevaluation every five years from then on.  It seems to me if you’re going to allow the renewal -- I don’t know why you would want to start the whole process over again, necessarily.

It kind of makes sense to me to have the ten-year permit and then they’ve got to come in every five years after that ten years.  The ten years gives them the initial capital outlay and all that they need to get going, but then after that, every five years, they’re subject and we can make sure that things are happening the way they need to.

MR. PEARCE:  I’m assuming, and maybe I’m wrong, that there’s going to be other safeguards in this that’s going to shut down an operator that’s doing the thing the wrong way.  I don’t think that somebody that’s going to take it for ten and renew it for five and -- I think you should be able to renew it continually for five, but there are going to be other safeguards, I believe, involved that’s going to say this guy is doing something wrong and they’re going to shut him down anyway, no matter what and how he can renew it, but I think he would lose his application at that point, lose his permit.
MR. GILL:  I would offer a friendly amendment to rewrite the last line to “renewed in five year increments.”

MR. TEEHAN:  I would accept that.

CHAIRMAN FOOTE:  We have a motion on the floor.  Are we ready to vote?  All in favor of the motion as it appears on the board please say aye; all opposed please say aye.  The motion passes.  Next, Dr. Keithly.
DR. KEITHLY:  Action Number 3, Permit Conditions, basically what type of information requirements would be needed in order to qualify for a permit.  There are three alternatives in this section, Alternative 1 being the status quo, do not specify permit conditions.

I took this to mean that relatively little information would be needed to be provided to National Marine Fisheries Service and, again, there’s very little cost in that, but certainly, in order to monitor and enforce this system, National Marine Fisheries Service needs some detailed information.

Under Alternative 1, the status quo, while the costs are minimal, the benefits are also minimal.  Alternative 2 is to require the exempted fishing permit conditions as specified under 50 CFR 600.745(b)(3)(b).
In those conditions, it states that the Regional Administrator or his designee can ask for any reasonable data, reporting requirements, as he sees fit and that the information under Part E, that the applicant may be required to waive the right to confidentiality.

Alternative 3 has two sections that are relevant.  One is obtaining an insurance bond and Part B under Alternative 3 is a list of information that would have to be provided to National Marine Fisheries Service so that the agency can then monitor the facility and enforce actions against the facility more freely.

Basically, for analysis, I assumed, rightly or wrongly, that under Alternative 2, the exempted fishing permit conditions, that the information requested by the administrator would likely follow that as stated under Alternative 3.

However, Alternative 3 does have the insurance bond and the information that would be requested is explicitly stated are the main differences.  Now, from an economic perspective, a couple of points I’ll bring up is that none of the information that’s being requested should be burdensome.  The costs are relatively low under Alternative 2 or Alternative 3.

The benefits, however, are quite large, potentially, and it allows for monitoring and enforcement of these facilities.  Any good business plan should have all the information that’s being requested under Item B of Alternative 3 or what I expect would be requested under Alternative 2.

Alternative 3, the information requirements tend to be more explicit and so the potential investors will know exactly what information they will have to provide to National Marine Fisheries Service, which is certainly a benefit.

The one thing I’ll comment on, the big difference between Alternative 3 and 2, is likely to be obtaining an insurance bond.  All I’ll say to that is from an economic perspective, from a strict cost benefit perspective, it’s not clear to me that the benefits of that bond do exceed the costs of them and it will likely inhibit, to some extent, investment.  It’s an additional upfront cost, quite likely a very expensive upfront cost, of the potential investors.

That’s not to say it shouldn’t be done.  Again, there may be compelling reasons for requiring these companies to take up their facility’s cages and all supports of facilities at the expiration of the permit.  Again, from a pure economic perspective, it’s not clear to me that the benefits of doing so exceed the costs.

MR. HENDRIX:  I would move that we make Alternative 3B our preferred alternative there.  The reason would be all of these items listed under there are going to be very important items to be discussed in an application and an assessment of a potential aquaculture operation.  The A there, obtaining the insurance bond --

CHAIRMAN FOOTE:  Excuse me, but let me see if I can get a second to that.  Seconded by Dr. McIlwain.  Now if you would like to further your discussion.

MR. HENDRIX:  All the other items under B there are very important to be included in the application.  The insurance bond, I don’t see the purpose of that.  The Corps of Engineers permit will require removal of any equipment placed out there automatically, as part of that Corps of Engineers permit, and the insurance bond doesn’t accomplish anything over and above that.

Plus, there’s no boat that goes out into the Gulf of Mexico that’s required to have an insurance bond to remove the hull in case something happens.

DR. CRABTREE:  I’m kind of looking at the aquaculture bill to see if we’re paralleling kind of some and that bill did have language in there that the Secretary shall require the site permit holder to post a bond or other form of financial guarantee in an amount to be determined by the Secretary as sufficient to cover any unpaid fees, the cost of removing an offshore aquaculture facility at the expiration or termination of the site permit, and other financial risks as identified by the Secretary.
Joe, if one of these operations went bust and went bankrupt and there’s all this stuff out there and they’re gone, at that point somebody would have to go out and remove all of that and I suppose without a bond, that would happen at the, I assume, the taxpayers expense at that point.  I don’t know that we would have any way to force a bankrupt company to go out and do that.  That would be my concern.

MR. HENDRIX:  It’s my understanding that if you don’t go out and remove the equipment that’s there under the Corps of Engineers permit that I believe there’s something -- I’m not really exactly sure on the violation there.  It would be probably coming under the category of ocean dumping or something like that, which has some pretty severe repercussions there.

MR. ADAMS:  I was going to say, Roy, I think what Joe is trying to say is A is redundant to requirements that are already out there for anybody that’s erecting structures in the Gulf under MMS and I don’t know if NMFS has any jurisdiction over the bottom itself anyway.  I don’t have a problem with the requirement.  I think it’s going to be required anyway.

MR. MICHAEL MCLEMORE:  It’s not really redundant.  It’s a separate question altogether.  One is the question of liability and the other is the question of whether there’s anything to satisfy the liability.  If the company is bankrupt and gone, there’s no assets to cover the cost of it and that’s the point Roy is making and that’s the purpose of the bond.

MR. ADAMS:  What I’m saying is nobody is going to let somebody go out there and erect a structure, like Corps of Engineers or MMS, without a bond anyway, whether we impose it or not.  They’re going to have to have it.

MS. MORRIS:  I was going to make the point that Mr. McLemore made and based on that, I’m going to offer an amendment to the motion, which would indicate that the preferred alternative is Action 3A and B.
CHAIRMAN FOOTE:  Is there a second to that?

MR. GILL:  I’ll second that.

CHAIRMAN FOOTE:  Mr. Gill seconds the amendment.

MR. SIMPSON:  I would like to remind the council and I understand where Joe and some of the rest of these people are going.  It’s a burden and it’s a cost, but it wasn’t six months ago or nine months ago or a year ago this council sat and it was a land-based facility in which we had some dikes and I believe they were in Florida in the phosphate and they ran off into the water and I said we learned a lesson here and there’s something about being able to walk away without doing anything and something about walking away and knowing that you’ve taken care of what you’ve got to take care of.  I’m afraid I would have to suggest that we do these bonds.

MR. MINTON:  Is there a way we can word this to where we could say unless they’ve otherwise already obtained a bond?  In other words, if they don’t have one, then we would require it.  If someone else requires it and it satisfies us, then we wouldn’t have to put another one on top of it.  Is there a way to word that in?

All we’re saying is we just want one and somebody has got to have it and I don’t see it needing two or three of them, but we’ve certainly got to have at least the minimum requirements and, Larry, I had the same thought as you did about that phosphate stuff.

DR. CRABTREE:  If the EPA or the Army Corps required them to have a bond, then presumably that bond would satisfy the requirement for a bond, because all we’re saying is they have to have a bond.

MR. MINTON:  The way this is written, it’s not clear, to me at least, that they would have to have it.  What I’m saying is we just put in some verbiage that if they already have one, then fine.  If they don’t, then we would require it.

MR. MCLEMORE:  The devil will be in the detail regarding the bond and how it’s written and how your requirements are written, but frequently when there are -- There’s a bond to guarantee some performance.  There’s also an operation like this and particularly there’s a lot of creditors involved and people line up and starting fighting over what’s there and what’s owed them.
We can look into how to structure this, but it sounds like everybody is on the same page, that the purpose of the bond would be to clean up in the event of a default, whether the bond was held or issued to the Fisheries Service or the EPA or the Corps or whoever.

MR. ADAMS:  Roy and Mike, the devil being in the details, the paragraph that Roy read from the federal proposed aquaculture does get into specifics about a bond or other financial vehicles equivalent thereof, et cetera, et cetera.

A lot of times you’re going to find out that companies that are required to have a bond don’t actually post an insurance bond like we’re specifying.  They don’t post an insurance bond with an insurance company.  

They file as a self-insurer and they put their own monetary guarantee with the regulatory agency and so if we are going to require it, then there may be -- Roy was saying if somebody else requires a bond then we don’t need a bond.  They may not require a bond.  They may just accept financial guarantee in lieu of a bond.  If we want to get into the details, then we should exactly mimic the federal wording that will allow equivalence.  

MR. MCLEMORE:  That sounds reasonable to me.  Ms. Raine also pointed out that the bond should also be considered to address any applicable penalties that may be involved in the event of a default.  I don’t know how you feel about that.

MR. ADAMS:  As information, most states and a lot of federal legislation precludes companies from insuring against penalties.  Punitive damages are not allowed to be collected under most insurance coverage like this.

MR. MCLEMORE:  A penalty is not a punitive damage.  It’s not the same thing as that term is used in the law.

CHAIRMAN FOOTE:  We now have an amendment on the board.  Are we ready to vote on the amendment?  We have forty-eight minutes to finish our work in front of us or not.  Are we ready to vote on the amendment?  All in favor of the amendment say aye; all opposed say aye.  The amendment passes.

We are now back to the amended motion.  Any further discussion?  Seeing no further discussion, all in favor of the motion as it stands now please say aye; all opposed please say aye.  The motion passes.
DR. KEITHLY:  Page 27, Action 4 deals with the species that would be allowed for aquaculture.  Alternative 1, the status quo -- Again, if I interpret it correctly, as it works under the EFH, there is no specification on the species and so in fact, any species may potentially be allowed, including non-indigenous species, and not to say that they would be, because National Marine Fisheries Service and Fish and Wildlife Service has the final say.

Alternative 2, 3, and 4 are variations of Gulf species that would be allowed and 2 and 3 deal with species that would be managed by the Gulf Council.  Alternative 4 includes all marine species, even those that are not managed by the Gulf Council, with some minor exceptions with Nassau grouper, as you see, in Alternative 3, and HMS species.

In general, all you can say is that if there’s a demand for growing species under say Alternative 4 and if it’s profitable, private benefits increase as you increase the allowable number of species to be grown and investment would also increase accordingly.

Costs probably do not change that much, depending on the alternative, unless you select the status quo and non-indigenous species were to be permitted.  In that case, you may have significantly higher external costs, in this case, to society.

Again, not to imply that Fish and Wildlife Service or the National Marine Fisheries Service would allow the non-indigenous species, but it has to be included in the amendment the way it’s written.

In short, from an economic perspective, a pure maximizing welfare to society, a cost benefit analysis, if there is a demand, if growing species are profitable that are not included in say Alternative 2, but are included in Alternative 3 or Alternative 4, net benefits would increase, as would potential investment.
Therefore, the conclusion was that Alternative 4 likely yielded higher net benefits and investment than Alternative 3, which yielded higher net benefits than Alternative 2.  Status quo may yield the highest net benefits, but it’s just uncertain, due to the fact that we know so little about the non-indigenous species.

There could be some relatively high costs, as you all are aware regarding the introduction of non-indigenous species in the Gulf.

DR. MCILWAIN:  I’ll make a motion that we have Alternative 4 as the preferred alternative.

MR. GILL:  Second.

CHAIRMAN FOOTE:  We have a motion to have Action 4, Alternative 4 as the preferred.  It was seconded by Mr. Gill.  Is there further discussion?

DR. CRABTREE:  It seems to me if we’re going to go with Alternative 4, which involves HMS and highly migratory species, then we’re going to have to engage the Office of Highly Migratory Species in this in some way, to make sure we don’t run into jurisdictional issues.  Those species really aren’t under the jurisdiction of the council, I think.

DR. MCILWAIN:  I think the Alternative 4 excludes highly migratory.

DR. CRABTREE:  I misread it and I’m sorry.

MR. ADAMS:  I think when we’re looking at the aquaculture amendment we all have in our minds that these are going to be aquaculture operations for food fish like cobia or snapper or something like that.  Under Alternative 4, allowing all marine species, then we get into tropical fish and any other kind of fish and I was just wondering if Dr. Keithly has any thoughts on that.

DR. KEITHLY:  I have very few thoughts on it.  Certainly the literature does talk about -- They do talk about tropical fish and oysters and everything under the sun.  I have no idea if it’s profitable or not though, but certainly, under Alternative 4, it would allow for the raising of ornamental fish and so forth.

DR. MCILWAIN:  I think it’s to native fish, anything that’s native to the Gulf, and we’re talking about the EEZ.  Certainly there are species out there and I know there are tropical fish people interested in some of the little banded shrimp that occur out in the EEZ.

There’s some echinoderms and other organisms that are already being cultured.  I just think it would be more inclusive to allow those things to be cultured.

MR. MINTON:  Tom, why would you exclude the highly migratory?

DR. MCILWAIN:  One, I don’t think they’re in the jurisdiction of the council and secondly, I have a personal bias against the ocean ranching of highly migratory species.

MR. MINTON:  The tunas is what I’m -- They’re doing that in other places and you have a problem with raising the tunas?

DR. MCILWAIN:  Currently, I don’t support the ocean ranching of tuna.

MR. MINTON:  Ocean ranching, yes, because they’re collecting young and then growing them out, but what about if they closed the cycle on them?  I still don’t understand and I guess I’m trying to get clarification.

DR. MCILWAIN:  If there are other options, we probably should consider that, but one, highly migratory is not in the jurisdiction of this council.

MR. GILL:  When I first looked at this, my initial inclination was to look at Alternative 3 as the preferred alternative, because that constitutes the fish under our jurisdiction.  However, that, as has been mentioned, excludes lots of possibilities that we ought not close down on.

However, I would like to offer a friendly amendment, Tom, to add to that “except highly migratory species and prohibited species” so that we don’t get into that.

DR. MCILWAIN:  That would be acceptable.

CHAIRMAN FOOTE:  It’s been placed in by the seconder and the mover has agreed to it.  

MS. MORRIS:  What does prohibited species mean?

MR. GILL:  Things like those that are mentioned in Alternative 3, Nassau and goliath grouper, for example.  That may need to be further defined.
MR. HENDRIX:  When you do that, you exclude the possibility for stock enhancement activities for those species also and you also exclude red drum too, because currently it’s prohibited to be possessed in the EEZ.

MS. MORRIS:  I personally favor Alternative 2, because it’s a more limited entry into this venture, and I view this whole thing as kind of a let’s try with a more limited sphere of species and then if we’re successful in that kind of limited entry, we can expand it later.

I’m uncomfortable with it being all marine species native to the Gulf of Mexico, because it’s so inclusive and it includes so many things that we just have no knowledge of and we just can’t anticipate or even visualize what that might mean.

I’ve had experiences when I was on the Florida Commission of aquaculture of endangered species getting out ahead of the recovery of endangered species in their native habitats and all the money flowing to aquaculture and really interest being diverted into that solution rather than the recovery in wild populations and so I’m very cautious about that as well, based on that experience.

CHAIRMAN FOOTE:  Further discussion on the motion on the board?  Seeing none, all in favor please say aye; all opposed like sign.  The motion passed.  Next item?

DR. KEITHLY:  Action Number 5 on page 30 deals with the types of aquaculture systems that would be allowed.  Alternative 1 is the status quo, which if I interpret it correctly, working under the EFP, there is no gear specified and so in fact, it becomes the equivalent to Alternative 3, which would, in essence, allow any gear to be used for offshore aquaculture in the Gulf of Mexico.

Alternative 2 is limited to the use of only cages and net pens.  Again, if you look at the literature, most of it would suggest that most species that are currently adaptable for the Gulf for aquaculture would be with cages and net pens.  

However, again, some of the discussion just now on what species would be permitted, many of these species may not be amenable, the growth, to cages and net pens.  Again, oyster farming is on the bottom, generally.

Again, if there’s a demand for other types of systems, other than net pens, for growing species and these other systems are profitable, it would lead one to conclude, again unless external costs are very high, that Alternative 3 would be preferred to Alternative 2 in terms of maximizing net economic benefits and also if there’s a demand for growing these species that outside cages and nets and again, if that demand is based on expected profitability, it would also suggest that investment under Alternative 3 would exceed that of Alternative 2.

CHAIRMAN FOOTE:  Any comments on Action 5?

MR. HENDRIX:  There are a variety of different systems used around the world for growing fish and it’s very difficult to specify exactly what type of systems.  With each application, I think NOAA Fisheries is going to have to review it, review the operations plan with that equipment, and then make the judgment on whether or not that’s an acceptable means of growing the organisms.

Therefore, I would recommend that we -- I move that we make Alternative 1, no action, do not specify allowable marine aquaculture systems, as our preferred alternative.

CHAIRMAN FOOTE:  We have a motion.  Is there a second to the motion?

MR. ADAMS:  Second.

CHAIRMAN FOOTE:  Seconded by Mr. Adams.

MR. TEEHAN:  I was just confused.  I don’t see an Alternative 3 on my document.  I’ve got an Alternative 1 and an Alterative 2.  It’s in italics?  I’m a boob, sorry.

CHAIRMAN FOOTE:  It’s one of the tricks we use for the new people.

MS. MORRIS:  Under Alternative 3, there’s examples of things that I don’t even know what they are, which, again, I find unsettling.  I know that I have some concerns about ranching and there’s a comment about something called possible mobile and in not knowing what that means, all of things are of concern to me.

The document gives us economic analysis, but it doesn’t really explain what all these things are in Alternative 3 and so since it seems like the preferred alternative that Joe has accepted would allow all of these things to be used in the Gulf of Mexico, I’m concerned about -- I don’t think I can support that alternative, but I don’t have enough information to know how to limit the systems either.  Could we just not have a preferred in this section until we have more information about what all these different possible systems are?

CHAIRMAN FOOTE:  I would think we could.  Mr. Swingle, is there a reason we couldn’t do that, if the council chose to go that route?

EXECUTIVE DIRECTOR SWINGLE:  It would be no problem at all.  We would just have to come up with a list of other type of gear.

MR. ADAMS:  Along those thoughts, Julie, the only thing about it is if you remember that presentation that the guy came down from the University of Rhode Island and gave us a presentation a year-and-a-half ago or so on all the different types of things and they’re coming up with new ones every week.

Because they’re not in the Gulf now, there may not be a system out there that’s been developed that works in the Gulf until they’re ready to do it.  I would be surprised if you could come up with a list of approved devices that wouldn’t change on a weekly basis.

MR. HENDRIX:  I think the process of the review of the application is going to be the point of exclusion for a lot of these things.  There are a lot of net cages in use around the world nowadays that really we would probably not want to be used here.  To be able to specify a net pen or a cage to be used I don’t think excludes a lot of equipment that shouldn’t be used in this process.

It’s going to be very important for the application to include as much about the operational plan, as well as a good description of the equipment to be used, so that NOAA Fisheries can make a good review of it and make sure it’s reliable equipment and the type of equipment that’s not going to create environmental risk or risk to other natural resources within the Gulf of Mexico.

MR. PEARCE:  Is ocean ranching one of these alternatives, one of these aquaculture systems we’re thinking about?  Is that part of this or is it just net --

CHAIRMAN FOOTE:  Ocean ranching has a lot of different definitions.

MR. PEARCE:  Right, that’s what I’m wondering.

CHAIRMAN FOOTE:  Are you asking is --

MR. PEARCE:  I’m against ocean ranching being part of the program, but I don’t know if that’s an aquaculture system.

CHAIRMAN FOOTE:  Harlon, it’s probably important that you tell the council what you mean when you say you’re against ocean ranching.

MR. PEARCE:  My definition of ocean ranching, and maybe I’m wrong, is where you’re feeding fish in the wild to bring back to harvest and there’s no pens and there’s no cages.  It’s just an open ranch type system to where you’re putting fish into the water and feeding them and bringing them back and harvesting them.  I know in Louisiana we discussed that at length in our aquaculture task force and that’s something that I’m definitely not in favor of at all.

MR. MCLEMORE:  Maybe another way to approach this, rather than specifying the system, would be to establish criteria for a system that would enable the council or the Secretary to then develop appropriate permit conditions.  For example, something to address escapement, something to address waste elimination, those sorts of things, maintenance intervals and that sort of thing.

MR. TEEHAN:  My concern I guess is a process question and maybe Mike can answer it for me or Wayne.  If we do open it up to no specifications and somebody comes in with something that we clearly see that we don’t like, does it leave us open to litigation to prohibit that?

MR. MCLEMORE:  I don’t know that it leaves you open to litigation.  You may not have the established authority.  If you leave it wide open -- Keep in mind we already have in place this whole regime for allowable gear being specified and if a fishery participant wants to introduce new gear, they’ve got to give the council ninety days notice.  That system is there and in developing this amendment, I think you all should find a way to build on that and not to sort of exempt things out of it.

EXECUTIVE DIRECTOR SWINGLE:  Another alternative would be just to specify that gear used in the aquaculture thing would have to be approved by National Marine Fisheries Service and that kind of -- The person has to come in and say what type of gear they’re going to use and have the scientists make a conclusion of whether or not there’s any --

MR. MCLEMORE:  I think that would be workable, but I would encourage you to, as I said earlier, set some type of criteria against which to judge the approval or disapproval of it.

CHAIRMAN FOOTE:  Any further discussion?

MS. MORRIS:  I would move a substitute motion which would not specify a preferred alternative in this action and would direct staff to develop an additional action that would specify criteria for approving aquaculture systems.
MR. PEARCE:  Julie, will you say that again?  We couldn’t hear you because of the door.

MS. MORRIS:  The substitute motion would be that we not indicate a preferred alternative in this section, Action 6, and we request that staff add a new action that would develop criteria for approval of aquaculture systems.

CHAIRMAN FOOTE:  Is there a second to that substitute?

MR. PEARCE:  I’ll second it.

CHAIRMAN FOOTE:  Mr. Pearce seconds it.  Is there discussion on the substitute motion?  

DR. CRABTREE:  I think I would support that.  It worries me a little to leave it wide open, because then how do we know that we’ve analyzed the scope of all the activities and things that may be out there?  

I don’t see how we would and then something could come in that no one ever contemplated that we haven’t analyzed the impacts or anything else and I worry that that gets us into a whole set of issues and vulnerabilities at that time.  I would like to find some way that we can be sure that we’ve included the scope of all the activities that we’re contemplating permitting and that we’ve analyzed all that.

MS. BOBBI WALKER:  Mike told us a way to do this would be to tie the allowable gear amendment that we have into it and so could we list the things that would be approved now in our allowable gear amendment and then that way if some new technology came about they could bring it to us and then we add it into it?

MR. MCLEMORE:  You could do it both ways.  You could specify those marine systems that you know about, that you’re comfortable with, and then add them to the list of allowable gear and then establish criteria for new ones.  I think there’s any number of ways you could approach this.

MR. HENDRIX:  There are hundreds of systems in use out there that are acceptable, probably, and we’re not talking about a reasonable assignment here, to go out and try to enumerate every one or describe every one of them.

I think if we simply -- If we have a statement, as was recommended, that the gear is to be approved by NOAA Fisheries, it will give the process an opportunity to review it and make certain that the equipment is adequate to contain the fish being raised and reduce the amount of environmental risk.  How we go about doing that within this wording here, I don’t think we’re going to accomplish it with this motion.

MR. TEEHAN:  I guess my concern would be what would be the criteria for evaluating and approving this gear?  Is it going to be like a TED or a BRD program?  Are they going to have to get out and test the gear in real life or is it just going to be examination of specifications?

CHAIRMAN FOOTE:  I don’t know the answer to that.

MS. MORRIS:  The point would be for the authors of the amendment to come back and give us a range of alternatives to consider along those lines.  I guess I would suggest adding a word to this motion, alternatives to establish criteria or a framework procedure for approval of aquaculture systems.
CHAIRMAN FOOTE:  It’s your substitute motion and so if your seconder considers that friendly.  I don’t remember who your seconder was, off the top of my head.  Harlon, do you consider that a friendly amendment?

MR. PEARCE:  Yes, I do.  As a second thought, this is being done worldwide now.  There’s a lot of criteria out there for aquaculture systems.  It’s not like somebody is going to reinvent the wheel, because they’re not going to.  If we have procedures in place for approval, I agree with that.  The systems are there.  It’s just a matter of if we want to approve them or not.

CHAIRMAN FOOTE:  Any further discussion?  Seeing no further discussion, let’s vote on the substitute motion.  The substitute motion was for Action 5, don’t have a preferred, and add a new action that would develop alternatives to establish criteria or a framework procedure for approval of aquaculture systems.  All in favor say aye; all opposed say aye.  The motion passes.  Walter says he can finish it up in two minutes.  That gives you all eighteen minutes to talk about it.

DR. KEITHLY:  Action 6 is the designation of sites or areas for aquaculture and there are three alternatives here, the status quo and I’ll let you read that.  Alternative 2 is to establish aquaculture areas and pre-permitted areas that could be used for marine aquaculture and other uses of the area and it may or may not be restricted.

I want to bring up one point though with Alternative 2.  It does state that aquaculture operations would not be limited to these marine aquaculture areas.  Pre-permitting areas would allow for faster review of applicants.
I’ve just got to discuss these Alternative 1 and 2 momentarily and then I’ll move on to Alternative 3.  There’s certainly potential benefits with restricting the areas and so forth, a reduction in user conflicts and putting it in areas to maintain environmental integrity.
Given the fact that aquaculture operations would not be limited to these areas has led me to conclude that there may be very little benefits of Alternative 2 relative to the status quo.  Yes, it will be a faster review process, but when you’re dealing with somebody who’s looking at investing $5 million plus, possibly, upfront, I think they’ll wait the extra sixty days for the review process.  I don’t see that as being a major factor for them siting in the pre-permitted areas.
With respect to the comparison of Alternative 2 with Alternative 1, I think we had to conclude that it’s impossible to state that any benefits would be forthcoming through these voluntary designated areas.

Now, since we’re short of time, I’m moving to Alternative 3 and this is where I’m really beginning to skate on thin ice, admittedly, because it seems there’s possibly some overlapping regulation and so forth. 

Certainly it’s a good idea to establish criteria for siting of these aquaculture facilities.  Without a doubt, there could be some real potential benefits there.  The flip side is the Corps of Engineers still has a say and, again, Mr. Simpson had asked earlier about what the Corps’s requirements are and they’re listed there on page 34 in terms of the Corps considers a broad range of potential environmental and other impacts, including water quality, pollution, so and so forth, economic factors even, safety, navigational integrity, and so forth.

It’s confusing to me that if NMFS has different criteria whether the Corps would allow a facility’s siting if it does not meet the Corps requirements.

I’ll just leave it as saying until you know exactly how it would be handled, it’s almost impossible to say what the benefits will be.  Certainly there are potential benefits, especially if the National Marine Fisheries Service and the Corps of Engineers can work together on it.

MR. ADAMS:  I would offer a motion for Alternative 3 to be the preferred alternative.  If I can get a second, I’ll explain.

MR. HENDRIX:  Second.

CHAIRMAN FOOTE:  Second by Mr. Hendrix.

MR. ADAMS:  The reason I say Alternative 3 is believe it or not, there are very few areas in the Gulf that are suitable sites for aquaculture, because our water is so warm that it grows a lot of marine foul for the cages and nets and also because of the water quality that’s close to shore and because the water is generally so rough close to shore.

The economics of selecting a site will predict where the site is and there are not that many is what I’m saying.  If we try to predetermine where these can be located, there probably won’t ever be any established in the Gulf.

MR. SIMPSON:  There’s another side of that coin and I’m harkening back to some preliminary work that Jeff brought to you all about GIS applications for siting and it wasn’t so much as where aquaculture facilities could be sited, but it’s where they shouldn’t be and there’s certain zones of habitat and certain zones of distance offshore and navigation, hypoxia.  

I can’t even remember all the other ones, but this was kind of one of the questions I was trying to get back to at the very first thing.  If the Corps of Engineers is doing the siting and the EPA, then why are we even talking about it here?  Is this necessary?

MR. ADAMS:  To your point, Larry, I agree with you.  There are areas that may be suitable, but should not be allowed to have a site there and the Alternative 3 wording does say that we will establish a criteria, which I think is trying to address Jeff’s concerns.

MS. MORRIS:  This gets back to the earlier question we had about a site permit.  It’s my belief that NOAA Fisheries and the council have criteria that would be important regarding the location of these facilities that are not that important to the Corps of Engineers and the EPA, the kinds of things that Degraaf was talking about, distance from shore for caretaking and maintenance and daily visits, the currents, something you hadn’t addressed, but where the currents are taking the waste to and are the currents a sufficient strength to disperse those wastes.  I think we definitely -- I support the motion that we should have Alternative 3 be the preferred alternative in this action.

MR. HENDRIX:  The siting criteria for mariculture operations is one of the most important aspects of setting this up and when we first starting talking about this within the council, one of the factors we set up -- I was trying to find it in the document and I can’t recall where it is.  I will find it.

It was that the council will review all operations before they’re established.  In that review, one of the things I’m sure will look at is HAPCs and other things that the Corps of Engineers and the EPA will not be considering, as well as NOAA Fisheries will consider a lot of these other issues.

This criteria is going to be very difficult to set out specific areas and it’s going to be important to set it up this way and review each site on a case-by-case basis.

CHAIRMAN FOOTE:  Is there further discussion on the motion?  Seeing none, all in favor please say aye; all opposed like sign.  The motion passes.  

MR. SIMPSON:  I have one last thing.  Why in the world did you not do on the very first action that we took to not have a separate siting permit then?  If you passed this and didn’t pass the other, it seems inconsistent.

DR. KEITHLY:  Action Number 7 on page 35, establishing a buffer zone, the status quo of not restricting access around marine aquaculture facilities and Alternative 2 being that of creating a buffer zone for marine aquaculture facilities.

Again, very quickly, the analysis would tend to suggest that if the buffer zone is reasonable in size and not excessive that the benefits of a buffer zone would exceed the costs and would likely be somewhat responsible for encouraging additional investment.

MR. ADAMS:  I would like to make a motion that Alternative 1, no action, do not restrict areas for access around marine aquaculture facilities.

MR. MINTON:  Second.

CHAIRMAN FOOTE:  Seconded by Mr. Minton.

MR. ADAMS:  As discussion, I would just ask Mike right quick, if we did try to create a buffer zone, would that -- I don’t know if we can create a buffer zone anyway, if it violates freedom to fish.  It certainly violates public access to open water.

MR. MCLEMORE:  The council has explicit authority now, before the Act is reauthorized, to designate areas where fishing is prohibited or restricted and this certainly seems reasonable to me.  I think you can establish a buffer zone, if you have a reason for doing it.

CHAIRMAN FOOTE:  Alternative 1 says do not establish a buffer zone.

MR. HENDRIX:  Like Mike said, I think it’s very important that the boundaries of the aquaculture operation are well defined so that you don’t need buffer zones and just restricted to that area.  You’re going to need a larger area than the site itself encompasses in order to be able to move the cages around.

MR. PEARCE:  Buffer zones are a major problem that you’ve got to be very concerned about, but I think that if anybody is going to get into the aquaculture business, he’s going to need some protective area around his aquaculture systems and what they are, I’m not sure, but we’ve got to really consider that you’re going to have buffer zones around these areas and there’s no doubt about that.

CHAIRMAN FOOTE:  Any further discussion?  Seeing none, all in favor of Alternative 1 being the preferred alternative for Action 7 say aye; all opposed like sign.  The motion passes.
DR. KEITHLY:  Finally, Action 8 is record keeping and reporting on page 36.  There are two alternatives, status quo, the Regional Administrator has authority to specify record keeping and reporting requirements in the EFP.

Alternative 2 lists a number of record keeping and reporting requirements for aquaculture permits.  Again, since we don’t know exactly what the Regional Administrator would request and it could be more burdensome or the status quo could be more or less burdensome than Alternative 2, but Alternative 2 does lay out exactly what information the applicant or the investor must either provide to National Marine Fisheries Service or maintain in his records for up to three years on some issues, as I recall.

None of which should be costly to the individual and certainly there is potentially some large benefits in terms of both monitoring the systems and enforcement.  There are relatively large benefits with Alternative 2 and cost, in most cases, should be relatively minor.

CHAIRMAN FOOTE:  Is there a committee preference?  

MR. GILL:  I move that the Alternative 2 be the preferred alternative.

CHAIRMAN FOOTE:  Thank you.  Is there a second?

MR. HENDRIX:  Second.

CHAIRMAN FOOTE:  Seconded by Mr. Hendrix.  Is there further discussion?  Seeing no discussion on this item, all in favor please say aye; all opposed like sign.  The motion passes.  That was record keeping and 4.9 is permit condition requirements and is that -- 4.9 does not exist as an alternative and is that -- Okay.

We did speak to transferability.  There seemed to be a will to discuss that.  Does the committee want to take up transferability now or not?  The motion that passed was about renewable at five-year increments, but the committee did not address transferability.

MR. ADAMS:  I think if it’s silent then they’re not transferable.

CHAIRMAN FOOTE:  They’re not, but there was a request that it be brought up at the end.  I’m asking if anybody on the committee wants to bring up transferability.  Hearing no bring up, we’ll move to the next item, which I believe is Selection of Hearing Locations, Tab J, Number 4.  Is that correct, Wayne, that we’re ready to move on to that?

EXECUTIVE DIRECTOR SWINGLE:  That’s correct, Madam Chairman.

CHAIRMAN FOOTE:  The locations in Tab J-4 right now consist of Tampa, Panama City, Orange Beach, Biloxi, New Orleans, Galveston, and Corpus.  Any additions or deletions?

MR. CORKY PERRET:  Biloxi or Pascagoula, depending on where we can find a location these days, please.

CHAIRMAN FOOTE:  Any further changes to that list?  Is that enough, Wayne?  Do we need that as a motion or is that good enough?

EXECUTIVE DIRECTOR SWINGLE:  No, that’s fine.

CHAIRMAN FOOTE:  Is there any further business to come before this joint group?  If not, the joint committee is adjourned.
(Whereupon, the meeting adjourned at 2:55 o’clock p.m., January 24, 2007.)
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