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The Joint Reef Fish/Mackerel/Red Drum Management Committees of the Gulf of Mexico Fishery Management Council convened in the Great Room of the W Hotel, New Orleans, Louisiana, Monday afternoon, June 4, 2007, and was called to order at 2:20 o’clock p.m. by Chairman Karen Foote.
CHAIRMAN KAREN FOOTE:  I’ll go ahead and convene the Joint Reef Fish/Mackerel/Red Drum Committees.  We’ll be voting as a committee of the whole if we have any votes here.  We have an agenda before us.  Are there any changes to the agenda?
EXECUTIVE DIRECTOR WAYNE SWINGLE:  Yes, Madam Chairman.  I’ve been talking with Jason Reuter and we think it would expedite the completion of your work to skip Roman Numeral III (a) and instead concentrate on Roman Numeral III (b), which would be presented by Jason and I on the actions by the AP.

That’s because this committee needs to decide whether or not it wants to change any of its preferred alternatives and the AP did go through all of your preferred alternatives, adopting some and suggesting changes to others.  We felt like that would expedite it, doing it that way.  The other item, Madam Chair, would be to give you a short update on the Ad Hoc Review Panel for Red Drum.

CHAIRMAN FOOTE:  There’s been two changes to the agenda suggested.  Are there any objections?  Hearing none, the revised agenda stands adopted.  Approval of the Minutes, Tab J, Number 2, are there any revisions to the minutes?  Seeing none, the minute stand adopted.

Now we’ll move on to Public Hearing Draft of Aquaculture Amendment and we’ll go straight to (b), Summary of Ad Hoc Aquaculture AP Meeting.

PUBLIC HEARING DRAFT OF AQUACULTURE AMENDMENT

MR. JASON REUTER:  As Wayne stated, we are actually going to kind of merge the presentation with the Ad Hoc AP’s recommendations.  It makes it a little smoother and easier to go through.

The advisory panel went through action by action.  Myself and Andy Strelcheck were there to go through the document with them.  The first action, the advisory panel chose to maintain Alternative 2 as the preferred, which is simply requiring the NMFS permit for open ocean aquaculture.  

We can look at the other alternatives under that, which were to maintain the exempted fishing permit or require two separate permits, a siting permit and an operating permit.  The AP felt to simplify the process and maintain some consistency with the national legislation that we would just have the one permit to operate an aquaculture facility.
Action 2, there was some discussion on the duration of the permit.  The original preferred alternative was to go with a ten-year permit and five-year renewal increments.  I made the observation to the AP that the 2007 national legislation is looking at a twenty-year permit with twenty-year renewals.  

There was quite a bit of discussion about economic consequences to the permit length and longevity and after some discussion, the AP felt that the best way to garner support from the industry and from the financial backing that’s going to be needed in this heavily capitalized program that we would need a twenty-year permit.

That was their new preferred alternative, was to go with a twenty years as opposed to the ten-year, with five-year increments of renewals.  It’s a twenty-year program with twenty-year renewal periods.

CHAIRMAN FOOTE:  As we go through these, I want to go back to Action 1 and see if there’s any further comment by the committee.  We’ll go through them one at a time and we’ll let Jason present.  I’m sorry that I didn’t say this to start with.  Are there any comments on Action 1?  Okay.  Seeing none, Action 2, is there committee discussion?

MR. CORKY PERRET:  I don’t know the answer for my state, but what’s the duration of state aquaculture permits?  Is it five, ten, twenty?  Does any director know?

CHAIRMAN FOOTE:  In Louisiana, it’s in perpetuity right now, but we have just one of those outstanding.

MR. PERRET:  Robin, do you know?

MR. ROBIN RIECHERS:  We just passed some rules in regards to this and ours is up to a five-year period, automatically renewable up to a five-year period.

MR. DEGRAAF ADAMS:  I know there was a federal bill introduced two weeks ago or something on aquaculture and does anybody know what their permit period is?
MR. REUTER:  Twenty years.

MR. BILL TEEHAN:  I’m not quite sure what our aquaculture duration is.  However, I do know that the Department of Agriculture and Consumer Services, which manages aquaculture in the State of Florida, is behind the twenty-year permit as far as the ad hoc committee is concerned.

MR. JOSEPH HENDRIX:  Paul Zajicek from Florida was at the advisory committee meeting and I recall him saying thirty years.

MR. REUTER:  The leased lands -- I’m trying to find it right now and I don’t know where I put it, but there was discussion about that and he seemed to think at the time that the twenty-year was a feasible permit duration.

CHAIRMAN FOOTE:  I think Mr. Hendrix said it was thirty years.

MR. REUTER:  I don’t remember if it was thirty and I can find it.  I have it in here.

MR. HENDRIX:  It was either twenty or thirty years.  Paul brought it up at the meeting and then the renewal is for the same term.

MR. TEEHAN:  I just wanted to point out that Paul is the one that made the twenty-year motion at the Ad Hoc Committee.

CHAIRMAN FOOTE:  Would the committee like to -- 

DR. ROY CRABTREE:  Jason, maybe this is another part of the document, but they would have the permit for twenty years, but there would be inspections of the facility, I assume, on an annual basis to make sure they are fully compliant with all of the conditions of the permit and that kind of thing and if they were out of compliance, then corrective action could be taken, I assume including revocation of the permit, if it was severe enough.  It’s not like you’re going to go twenty years without watching it, because you’ll be careful of annual monitoring, correct?

MR. REUTER:  That’s correct and there was discussion about the twenty-year permit.  There’s actually -- When we get to the permit conditions, a lot of those conditions are more frequent than even yearly reporting and any of those that are found to be in violation or if a facility doesn’t meet those conditions, depending on the severity of those, there can be sanctions and penalties up to revocation of the permit.

There’s plenty of checks and balances in there for the longevity.  The longevity is mostly to garner support basically from financial institutions and to get these facilities in place.

DR. TOM MCILWAIN:  I was just going to reiterate some of the points that Jason just made.  In addition to that, the AP suggested a use-it-or-lose-it provision be included into it, which would be later in this presentation, but there are a number of checks and balances in the proposal as it’s put forth now and suggestions that have been made by the AP.

MR. BOB GILL:  I would like to ask Robin if he would restate what Texas just did and provide some of the rationale for going the way they did.  It sounds to me, if I understood him correctly, that they went in a considerably opposite direction and I would like to get that clarified, if I could.

MR. RIECHERS:  I wouldn’t say it was the opposite direction.  I would maybe characterize it as maybe a little more precautionary as we move forward.  Part of it is our agency within Texas is only one of several agencies that would have to be involved in this permitting.  We’re only permitting from the issues of wildlife resources, basically.

There’s other agencies that will step in and deal with the issues of loading and water quality and so forth.  From our perspective, from the things that we have control over as we first start this, and we don’t have any permits outstanding at this moment in time, is that we just wanted to lay the framework that they could renew up to five years without going through the heavy burden of paperwork, kind of the bigger process of permitting, that we would require them to go through.

Those annual renewals will be fairly simple in nature, up until that fifth year period, and then we would probably require a new site plan and some more of those kinds of things.

Kind of like Dr. Crabtree said, even within the context of ours, for us that requires a site visit every year and some other things.  Any sort of changes in the facility and any sort of changes in the species would require a permit amendment and those kinds of things.  I don’t know how you characterize that as different than what -- We just didn’t want to go quite as long.  Not that it’s a real problem, but we’re just going to do an every five-year check-in is what we’re saying at this moment in time.

CHAIRMAN FOOTE:  Is there any proposal by the committee to change this preferred alternative?

MR. HENDRIX:  I would like to make a motion that we recommend to the council to go with the twenty years recommended by the committee.
CHAIRMAN FOOTE:  There’s a motion to change to twenty years.

DR. MCILWAIN:  I would second that.

CHAIRMAN FOOTE:  There’s a second by Dr. McIlwain.  Is there further discussion?

MR. TEEHAN:  I’m going to vote in support of this committee amendment, with the caveat that I may have to vote against it in the full council, by direction from my higher-ups.

CHAIRMAN FOOTE:  Any further discussion?  Seeing none, all in favor of the motion to change the committee preferred to twenty years say aye; all opposed like sign.  All in favor please raise your hand; all opposed please raise your hand.  The motion passes.  We’ll go on to the next one.

MR. REUTER:  Our third action, and this sort of ties back to what we were just discussing, is the permit conditions.  There’s a list of conditions and the preferred alternative is listed.  There’s the list of conditions.

There’s an assurance bond for removal of the structure after the facility terminates, plans for limiting genetic impacts on Gulf stocks, aquatic health management, again, brood stock, which is genetic impacts, and environmental monitoring.

We’ve had to add another set of conditions to this for law enforcement purposes and we can go through some of those as well, which include making the vessels carry permits onboard.  There was some discussion as to how we would allow law enforcement to identify cultured fish versus wild stocks, commingling of wild-caught species onboard with cultured fish.

The other issues that we’ve talked about were the assurance bond discussion.  There’s still some uncertainty about who would actually be responsible for removing these structures and these facilities if they were terminated and there are conditions in the document that are in Section 8 and Section 6.  

Some of them are redundant, but the AP felt that it would be best to move all of them into the discussion under Action 3 in Section 4 for the management alternatives, so that all the conditions are set forth in one spot.

Some of the conditions are just simple, normal permit questions like name, address, operating location.  The other ones get into any type of change in species, a change in systems used, additional species being cultured, source of the brood stock, source of fingerlings, collection of brood stock, and the list of conditions that had been the preferred alternative already, with just the additions of some of the law enforcement issues in there.

CHAIRMAN FOOTE:  Were there any substantive changes to that preferred alternative besides moving sections into it?

MR. REUTER:  The law enforcement issues were really the biggest one and I can run through those real quick of what we were looking at.  In discussing with our Deputy Special Agent in Charge, there was some concern about people using this as a means to introduce some illegally caught fish and some other things like that.

What we’ve done is gone through and added some of the known techniques for identifying wild stocks versus cultured stocks and some of those include genetic work.  Some of them include using dyes and stains to identify the cultured fish, feeding and diet, allow us to do fatty acid compositions on them.  There’s a host of those that could be used.  It’s just a matter of which one is going to be economically feasible and the least burden on the industry itself.

We’re still working on developing some of those law enforcement issues and we’ll have to work with law enforcement and General Counsel to develop the best practices for that.

CHAIRMAN FOOTE:  When would you expect that the committee could see the Action 3, Preferred Alternative 3 as proposed by the AP?

MR. REUTER:  The majority of it is in the document now, which is the permit onboard the vessel, notification for landing, the date, the time, the port, the number of fish raised in an aquaculture facility versus the number that were actually landed at a time, whether or not the vessel could be permitted for both aquaculture and wild-caught fish, and then genetic testing is requiring the submission of fin clips from brood stock and/or allowing law enforcement to use fatty acid profiles in identifying these cultured versus wild-caught.
A few of those requirements, particularly the acid composition, wouldn’t require anything other than law enforcement simply taking a sample.  Whether or not the council wanted the submission of fin clips would require something on behalf of the permittee and so that’s the only difference that would require --

CHAIRMAN FOOTE:  I just feel awkward asking the committee to vote on a suggested preferred alternative without being able to hold it in their hands and so that was my question, when would we be able to hold it our hands, do you think?

MR. REUTER:  Within the next week or two.

MR. ANDY STRELCHECK:  Karen, maybe we could draft something for full council, if you would want to take a look at it at that point.

CHAIRMAN FOOTE:  That would be nice.  I was hoping somebody would say that.

DR. MCILWAIN:  A part of the discussion at the meeting, the AP meeting, was also to include the use-it-or-lose-it provision and I would suggest or recommend that that be included in the draft that you put forward for the full council to consider.

MR. REUTER:  Okay.

CHAIRMAN FOOTE:   I don’t think we’ll be voting on this right now.  We’ll probably send this particular one to full council, but any other comments on Action 3?  Seeing none, we’re ready for the next one.

MR. REUTER:  Action 4 is the species allowed for aquaculture and this generated quite a bit of discussion and it even brought us to the idea of creating a separate aquaculture fishery management plan versus this generic amendment to modify existing management plans.

The AP, however, made it very clear that they did not want to slow this process down at all and if that conversion to an FMP caused that, then they didn’t want to go that route and they would maintain the generic amendment.

In some brief discussions with General Counsel, it seems that it’s going to be easier and the authority is going to maintain -- There will be better authority to maintain it as a generic amendment and modify current existing fishery management plans.

The other thing under species allowed was we wanted to make sure that all the alternatives were clear that there would be native, non-transgenic species allowed in aquaculture, as there’s a lot of genetic concerns out there in aquaculture, and the preferred was to allow the culture of all species native to the Gulf of Mexico, including those not currently in a fishery management unit and species under the Highly Migratory Species Division.

I’ve talked to Highly Migratory Species and they don’t see a problem with developing concurrent rulemaking, with the exception of bluefin tuna.  The management of bluefin tuna is pretty in-depth and it would cause a large delay in them being able to develop concurrent rulemaking with us.

If the council wishes to have HMS included in the aquaculture amendment, we just have to address the HMS Division and send them a letter formally requesting their involvement in rulemaking for this.

CHAIRMAN FOOTE:  Discussion on Action 4?

MR. TEEHAN:  As you can tell, I’m going to have trouble with a lot of this.  Back up one, Jason, would you please, to the PowerPoint.  Does that say to clarify alternatives to include native, non-transgenic?

MR. REUTER:  Yes.

MS. JULIE MORRIS:  What does that mean?

MR. REUTER:  Species that are not genetically modified in any way, native to the Gulf.

MS. MORRIS:  The recommendation is that we only allow native, non-transgenic?

MR. REUTER:  Correct.

MR. MICHAEL MCLEMORE:  The Act authorizes preparation of FMPs and management of stocks that require conservation and management and for those stocks, you have to have all of the arms and legs of an FMP.

For all these additional species, first you’re going to need to establish the need for conservation and management and then you’re going to have set MSY and OY and all these parameters that you need that are required by the Act.  I don’t know if there’s a list somewhere of what all those species are, but I’m suspecting that it’s far broader than what is in your current FMPs.

CHAIRMAN FOOTE:  Thank you for the precautionary wisdom.  Any further discussion on the AP’s suggestions?  We had a preferred alternative -- Was it 4?

MR. REUTER:  The preferred alternative is to allow aquaculture of all marine species native to the Gulf of Mexico except highly migratory species.  The AP recommended that you include highly migratory species and that seems reasonable and doable, after discussing it with the HMS Division within the regional office.  Again, with the exception of bluefin tuna.

DR. CRABTREE:  Based on General Counsel’s last comment though, it seems to me that we’ve got a real issue here in terms of allowing the phrase “all marine species native to the Gulf of Mexico.”  

I think what Mike said is those species would have to be in the management unit and then that opens up the door to catch limits and all these other requirements that are coming onboard.  That seems to be an issue.

EXECUTIVE DIRECTOR SWINGLE:  I guess what they were reacting to, Mike, was a suggestion that had come up once before that rather than base the management plan for aquaculture on all of our seven FMPs that we try to develop it as an aquaculture FMP.  That, I guess, they were going to solicit your review and comment on that issue, but that’s the reason why --

MR. MCLEMORE:  Frankly, it’s a pretty vague question, because I’m not sure what they have in mind when they say an aquaculture FMP as opposed to the FMPs which are managing the same species.  It doesn’t make sense to me when you look at the construct of the Act.

As I said, for the species that you want to manage, whether it’s aquaculture or open fishing, you still have to establish the need for conservation and management and you’re going to have to put them in a management unit in order to regulate what happens with them and you’re going to have to have some basis for doing that and establish, of course, the targets, the MSY and OY and all those other requirements.

I think for the species that are in your FMPs that you can do that.  You can sort of relate the culture to how you’ve specified MSY or OY and I think that needs to be done in the amendment, whichever way you do it.  It just sounded to me like this was this wide door opening and people weren’t really appreciating the implications of what it meant to sort of include all these additional species.

CHAIRMAN FOOTE:  Any further comment?  
DR. MCILWAIN:  I think the AP -- I’m not speaking for the AP, but my interpretation was they did ask the question of was this an option and the question was to ask General Counsel if it was an option and I think we’ve gotten part of your answer.

The other thing that came up in that discussion was that in some parts of the world they have used mullet as a polyculture species inside the cages to take care of some of the biofouling and to my knowledge, we don’t manage mullet in the Gulf and so that, again, precipitated some of this discussion.

MS. MORRIS:  I’ve always been more comfortable with specifying a more limited list of species at the outset here, kind of thinking of it more of a pilot let’s wait before we swim kind of approach.

I don’t have a list of what those species would be, but they would be the most promising species for aquaculture in the Gulf of Mexico and the preferred alternative here in our document, based on our last discussion, leaves me a bit uneasy and Mike’s comments about the upstream things that need to be done regarding being in an FMP and being managed and having conservation goals established is making me feel like we should have a more limited list of high-probability species that at the outset we would restrict this to, but I don’t know what those species are and I couldn’t give you a list right now.  I know that cobia would be on the list and that’s about as far as I get.

DR. CRABTREE:  It does, based on General Counsel’s comments, sound like to me that we’re going to need to change our preferred alternative to either Alternative 2 or Alternative 3 and I don’t know if we want to go ahead and have some discussion about those two alternatives, but it looks to me like the current Alternative 4 runs into some legal issues.

CHAIRMAN FOOTE:  Any further discussion on that point of possibly changing to Alternative 2 or Alternative 3?

MS. MORRIS:  Do you want motions at this time?

CHAIRMAN FOOTE:  I would be happy to have motions.

MS. MORRIS:  I would move that we switch the preferred alternative to Alternative 2.

CHAIRMAN FOOTE:  There’s a motion on the floor to have the Action 4 preferred alternative be Alternative 2.  Is there a second?

DR. MCILWAIN:  I’ll second it for discussion.

CHAIRMAN FOOTE:  There’s a second and is there discussion on that, please?  Alternative 2 says to allow the aquaculture of all Gulf of Mexico species in the reef fish, red drum, and coastal migratory pelagics FMPs and live rock in the coral and coral reefs FMP.  

MR. HENDRIX:  I would like to recommend a friendly amendment to use the wording of Alternative 3 except to eliminate the last sentence that excludes Nassau grouper and Goliath grouper.  It’s a substitute motion.
CHAIRMAN FOOTE:  There’s a substitute motion suggested.  Is there a second to it?

MR. GILL:  I’ll second it.

CHAIRMAN FOOTE:  It’s seconded by Mr. Gill, which would make it Alternative 3, just the first sentence of Alternative 3: Allow the aquaculture of all marine species in the Gulf of Mexico managed by the council.

MR. ADAMS:  Roy Crabtree, would that preclude us from allowing someone to grow dolphin, mahi, or wahoo?

DR. CRABTREE:  Wayne, isn’t dolphin in the coastal migratory pelagics plan?

EXECUTIVE DIRECTOR SWINGLE:  Yes, it is.

DR. CRABTREE:  Wahoo is not?

EXECUTIVE DIRECTOR SWINGLE:  No, wahoo is not.

DR. CRABTREE:  I guess it would preclude us managing aquaculture of wahoo, but not dolphin.

MR. ADAMS:  Sort of as an example, there are some species out there that could be viable candidates that this new preferred alternative would exclude.

CHAIRMAN FOOTE:  It seems like it would exclude it until they were managed under an FMP, but it wouldn’t exclude them forever.

DR. CRABTREE:  That’s correct and if someone came up with what sounded like a viable venture, we could amend the appropriate FMP and add them to the management unit and, of course, if the national aquaculture legislation is passed by Congress, that would change the whole deck, because that would give us a different set of authorities to do this under.

I think the concern has been just wholesale trying to incorporate huge numbers of species into our FMP, but we could certainly add a species, if we felt it was warranted.

CHAIRMAN FOOTE:  Any further discussion from the committee on this?  I would like to ask Jason, if we went back to the AP’s recommendation -- I know this is not what they recommended, but is there anything that they did recommend that would impact our vote, possibly, on this?
MR. REUTER:  The only other thing that I see in here that’s missing would just be the HMS recommendation.  I think they were looking for best case scenario and go backwards from there.  The only thing missing from this current motion would be the HMS.

DR. MCILWAIN:  I’m not sure how we handle that.  Could we do this -- The committee could recommend to the council that the council recommend to NMFS that they enter into rulemaking to allow the culture of highly migratory species.
CHAIRMAN FOOTE:  I believe that’s what Jason said, that we would write a very nice letter requesting that they consider this.

MR. HENDRIX:  Can we make that as an amendment or include that in the substitute motion?

CHAIRMAN FOOTE:  I think you could make it in the substitute motion if you had a friendly seconder or -- Who made this motion?  You made the substitute?

MR. HENDRIX:  We’re on the substitute motion, but if we could include that as friendly amendment.

CHAIRMAN FOOTE:  As a friendly amendment you could do it, if you have a friend.

DR. MCILWAIN:  I’ll make that as a friendly amendment to the motion.

MR. HENDRIX:  I’ll second the friendly amendment.

MR. VERNON MINTON:  What’s the rationale for excluding bluefin?

MR. REUTER:  Bluefin tuna has a very detailed international agreements and treaties that involve bluefin tuna and make it difficult in this venture.  

The other thing that goes along with that is if we’re going to limit it to native, non-transgenic species, there’s no harvest of bluefin tuna in the Gulf of Mexico.  Therefore, in order to get brood stock or juveniles for grow-up purposes, you would have to harvest them outside of the Gulf of Mexico.

MR. MINTON:  You can’t harvest them in the Gulf?

MR. REUTER:  No.

MR. MINTON:  I thought you could under a permit.  You get one, don’t you?

MR. REUTER:  One?

MR. MINTON:  The other part of that is I know there might be problems, but I don’t see why we should just automatically eliminate something which may turn over a leaf and become very viable down the road.
CHAIRMAN FOOTE:  Your suggestion would be to change it?

MR. MINTON:  Just leave it alone.

MR. REUTER:  The only caution that I had from HMS was if they include bluefin tuna that it could hold up rulemaking by up to years, because of the international agreements with bluefin and the amount of paperwork that has to go into harvesting bluefin as well.  It’s the council’s discretion, but I’m just passing on information that I was given by HMS.

MR. MINTON:  Just one follow-up.  It would seem to me that the only reason it should hold it up is if someone actually applied for it, to raise it, and then it would raise issues possibly, but that person or group should have enough information to make it -- If they could make it viable, then it would seem to me that they would be willing to go through the process with HMS and go ahead and get that done.  I don’t agree with doing it upfront like this.

DR. CRABTREE:  We can try to get some more information from HMS, but I know this has been a hugely controversial issue with respect to tuna ranching and most of what they’re doing is catching small bluefin tuna and putting them into cages and growing them up.

There have been all sorts of issues that I’ve heard with respect to how that’s counted against quotas and I think there probably are treaties and other commitments that have been made along that respect and before the FMP could be approved, it would have to be determined that it’s consistent with all applicable law and things, which I assume would include various treaties or things like that and I think that’s the complication.

I think what we’re doing in this motion is asking HMS to engage in some type of joint rulemaking with us to put this framework in place, but I think that’s the issue with bluefin tuna and the concern as to why it may hold us up.

MR. TEEHAN:  Just a point of clarification.  That last part about the council including HMS, are we just going to include it in our proposal or is that going to be a letter to HMS asking them to get into joint rulemaking?

CHAIRMAN FOOTE:  As I understood it, it was a letter from the council to the HMS people to request that they work on that.

MR. TEEHAN:  We probably ought to reword that then so it reflects that, because it looks just like we’re presuming it.

CHAIRMAN FOOTE:  How does that look as a friendly rewording there?  There’s a motion on the floor and it appears that discussion is over.  Jason, could you read that?
MR. REUTER:  The substitute motion for Action 4 is to use the language of Alternative 3, but eliminate the last sentence: Allow the aquaculture of all marine species in the Gulf of Mexico managed by the council, including sending a letter of request to NMFS to include HMS species, with the exception of bluefin tuna.

CHAIRMAN FOOTE:  All in favor of the motion say aye; all opposed to the motion like sign.  The motion passes.
MR. REUTER:  Action 5 is systems allowed.  The advisory panel maintained Preferred Alternative 4, which was evaluate each proposed system on a case by case basis -- 

Preferred Alternative 4 is to have NOAA Fisheries evaluate each proposed aquaculture system on a case by case basis to ensure reliable offshore growing system technology is used to provide environmental safeguards.

CHAIRMAN FOOTE:  What is the modification?

MR. REUTER:  The modification was to remove “NOAA Fisheries evaluate” and just have “to evaluate each proposed aquaculture system.”  The AP didn’t feel comfortable to have NOAA Fisheries evaluate, because none of the other alternatives had specified NOAA Fisheries as evaluating or reviewing any of the systems and so for consistency, they just wanted to make sure that the systems were evaluated, whether that was through NOAA Fisheries or through the council.

There’s also going to be reviews by the Army Corps of Engineers in their permitting process and the Environmental Protection Agency in their review process.  It’s a multi-level evaluation and not just NOAA Fisheries.

DR. CRABTREE:  I guess what confuses me about that though is the other alternatives don’t specifically call for an evaluation.  They just say allow this and allow that.  I take it that it was not their intent that someone other than NOAA Fisheries evaluate the proposed aquaculture system, was it?

EXECUTIVE DIRECTOR SWINGLE:  Actually, there were some comments that the council should remain in that decision loop.
MR. REUTER:  It was more to include other evaluations than to exclude it.

MR. TEEHAN:  I’m not sure whether the council should be getting involved in gear specification and I’m also uncomfortable with not having things specified as to who is actually going to do this evaluation.

CHAIRMAN FOOTE:  You’re uncomfortable with having it specified or not having it specified?

MR. TEEHAN:  Not having it specified.

MS. MORRIS:  I’m joining Mr. Teehan in his uncomfortableness.  It seems like if we’re going to have a case by case evaluation of the systems that we have to specify NOAA Fisheries as the evaluating body.  I don’t think we have the council staff to devote to that kind of case by case evaluation and presumably, NOAA Fisheries would be doing this on a national level and would have some depth of expertise in that area.

In addition to that, I think we need to keep the NOAA Fisheries evaluation in the preferred alternative, but I’m looking at the analysis and I just need an explanation of why -- It says the alternatives in order from least likely to most likely to adversely affect the physical, biological, and ecological environments.

The least likely would be the case by case and the next least likely is the no action and the most likely would be cages, net pens, and other systems.  I don’t get it, why that spread of most likely to least likely to cause ecological consequences.  It doesn’t make any sense to me.

MR. REUTER:  If I can address that.  Obviously in a case by case basis, each system will be reviewed.  The no action would allow for newer technology to be used and for facilities to use the systems that they see best fit for the environment in which they’ll be operating, which would lead you to believe that they’ll be environmentally safe, because they’ll be adjusted for that environment or compensated for that environment.

The other ones are going to require you to use only certain types of systems, which may or may not be the proper system for the type of environment that you’re in.  You may not want to use a pen in an open ocean system with heavy wave action, as opposed to a submersible cage.
CHAIRMAN FOOTE:  Further comment on the inquiry?

MS. MORRIS:  I don’t have the same optimism that Jason seems to have, that all participants would have the ecological -- That they would be choosing the most ecologically benign strategy for their location.

I have some disagreement with the analysis and the way it’s discussed here, but I’m comfortable with Preferred Alternative 4 remaining as is, without the deletion suggested by the AP, and if that’s to remain our preferred alternative, we probably don’t need to have a motion or anything, right?
CHAIRMAN FOOTE:  We’re just going to finish up the discussion.  Is there any further discussion on Action 5?  Seeing none, we’ll stay with our preferred alternative and move to Action 6.

MR. REUTER:  Action 6 was site designation.  There are three alternatives in here.  Alternative 1 was the no action alternative, let the Army Corps permit the sites and NMFS and the council would continue to review these applications through the existing authorities that they have, NEPA.

Alternative 2 would be to either restrict aquaculture within certain areas or designate sites where aquaculture would be allowed.  You can either create areas that it’s allowed or areas that it’s not allowed in.

The final one is the preferred alternative was to not establish aquaculture areas, but establish criteria for siting those facilities and that criteria will be developed with the Army Corps of Engineers, the EPA, MMS, and other federal agencies that have authority to make sure that their criteria has been met for siting these.

The AP wasn’t real comfortable or felt that the wording of the preferred alternative was not quite up to what they were hoping for and so they wanted to add a new alternative.  To me, it’s more of a wordsmithing of the preferred already, which is do not establish marine aquaculture areas, but establish general siting criteria, the same as the other one, to be applied on a case by case basis to ensure that reliable offshore growing technology is used to provide environmental safeguards.

Siting criteria could include, but not be limited to -- What we were going to include in that list is the information we’ve gotten from other federal agencies that have regulatory authority in the EEZ, particularly the Army Corps and the EPA.

CHAIRMAN FOOTE:  Any discussion on the AP’s recommended addition of a new alternative?  

MR. GILL:  It seems to me that the AP choice is in fact saying the same thing, but the second sentence bothers me.  It seems superfluous, because it says that siting criteria could include.  Well, so what?  There’s a lot of things that could be included.  If they want to say should include or must include or something, then I would understand it.  If you exclude that sentence, the first sentence is in fact, in my mind, a rewording of the preferred alternative.

CHAIRMAN FOOTE:  I see somebody wanted to --

MS. MORRIS:  I’m looking at the criteria on pages 153 and 155 and I think these should be included and so if that’s the AP recommendation, that these criteria be used on a case by case basis to establish marine aquaculture areas, I could be supportive of that.  

That seems like it’s the intent of the AP recommendation, but again, we’re in a situation where we can’t really see that all put together right now.  We would have to try to pull it together before full council.

MR. HENDRIX:  I believe this criteria was developed to support our preferred alternative, really.  It’s the same situation as with the equipment to be used.  NOAA Fisheries is going to have to review them on a case by case basis and the sites as well, the aquaculture sites.

These criteria have been developed by the IPT and the other writers in order to have a reasonable set of options for the review process.

CHAIRMAN FOOTE:  Mr. Hendrix, are you suggesting that we stick with Alternative 3 as we have it and just understand, as we probably already did, that these are here as criteria to use?
MR. HENDRIX:  Right.  If I wasn’t clear, I believe that’s the origin of the criteria.

EXECUTIVE DIRECTOR SWINGLE:  The reference to the figure inserted at page 250 really should be the nine figures inserted at the end of the document, beginning at page 230, and those are all the graphs of our environmentally sensitive lands, like HAPCs and fish habitat and so forth and so on.  Certainly they do give a point of view in siting these, largely that those areas should not be selected as sites.

CHAIRMAN FOOTE:  Thank you.  Is there any committee motion?

MS. MORRIS:  If we stick with the Preferred Alternative 3, it leaves it completely open-ended what those criteria will be.  If we follow the AP recommendation, we actually have a list of criteria that are specified in the management plan that will be applied on a case by case basis and so that’s much stronger.  I feel like that’s more responsible and stronger and so I’m supporting the AP recommendation, if it could be reduced into an actual alternative before we have to vote on it.

CHAIRMAN FOOTE:  Is that possible, to reduce that to an actual alternative prior to the full council meeting?

MR. REUTER:  Yes, it is.  There’s two ways I can go about it and we can actually just list this criteria under the conditions as a list or the other way we can go about it is to put in language that includes the criterion of these other federal agencies.

A lot of this is drawn from their authority and if that authority changes, it may be a good idea for us to have the flexibility or the council to have the flexibility to include those changes and so if we could word the alternative to include criteria as established by the Army Corps, Mineral Management Service, EPA, and the other federal agencies that have authority, that may be a better way to do it.  It’s just something that allows us to maintain flexibility with what their rules and authority are.

CHAIRMAN FOOTE:  It appears there’s some mood on the committee to keep with our Preferred Alternative 3 and some to consider the AP’s choice, if we could see it in writing.  We’re going to defer any further action on this until the full council and if you could bring an alternative for consideration.

MR. REUTER:  Certainly.

CHAIRMAN FOOTE:  We’ll see what happens with it.  The next action, please.  Do you have a question, Dr. McIlwain?

DR. MCILWAIN:  I might address Bob’s concern and I might suggest that the wording be changing that siting criteria will include, but not be limited to these --

CHAIRMAN FOOTE:  As you prepare your AP alternative, if you could bring that into the mix for our consideration at full council.  

MR. REUTER:  Action 7 is to establish buffer zones.  There was some question in the AP discussion about the existing authority between NOAA Fisheries, the Army Corps, the Coast Guard.  The main concerns behind buffer zones are poaching and safety.  These are big pens with plenty of targeted species in there for people to poach and the other thing is they can actually turn into really nice dive sites for scuba and there’s some safety, entanglement with cages, pens, lines, cages clashing together and boats entangling with these structures.

The preferred alternative was to create a restricted access with no fishing or fishing vessels to those areas and that authority does exist for the council and the National Marine Fisheries Service, to restrict fishing and fishing vessels.  Is that correct, Mike, on restricting fishing and fishing vessels?  Okay.
MR. MINTON:  Who would enforce that?

MR. REUTER:  Enforcement is by Coast Guard, Wildlife and NOAA Fisheries.

MR. MINTON:  They’ve got plenty to do already.

MR. RIECHERS:  I’m not seeing the difference between that and Alternative 2.  Explain to me again what the nuance was that they were trying to create?

MR. REUTER:  Again, I don’t think there was.  It was just some language and the intent was still the same, within the boundaries of which fishing and fishing vessels would be prohibited.  It’s the same thing.  It’s the same preferred, basically, as what is currently preferred.

MR. PERRET:  Diving would be allowed?

MR. REUTER:  We don’t have the authority to restrict diving.  We can restrict spearfishing.

MR. PERRET:  Spearfishing, but not necessarily diving, but wouldn’t you have the same safety concerns if a group of divers want to go down and -- But we cannot regulate that under Magnuson?

MR. REUTER:  Correct.

CHAIRMAN FOOTE:  The AP did not choose that as a preferred, but they just chose it as a reworded Alternative 2 and is that correct?

MR. REUTER:  Right.

CHAIRMAN FOOTE:  The council preferred is no action.

MR. REUTER:  Right and the AP’s preferred is to restrict fishing and fishing vessels.  The AP choice is to use Alternative 2 to restrict fishing and fishing vessels.  The preferred previously was to not do that.

MR. TEEHAN:  This is kind of a general practice in the State of Florida for clam leases.  There is a certain buffer zone that’s established.  Jason, did the AP have any suggestions for how big these buffer zones would be, because I can see this creating a bit of a problem with the commercial and recreational fishing communities.

MR. REUTER:  No, they did not.  One of the discussions that came up though, and that’s within a facility applying for a permit to the Army Corps and to ourselves, is they’re generally going to request an area large enough to create sort of their own buffer zone within their facility and to allow them to be able to move cages and pens around as needed.  That, in and of itself, would essentially create that buffer zone.

MR. ADAMS:  My preference would be to leave the preferred alternative alone.  Right now, there’s no restrictions on how close or far away you have to stay to these offshore oil rigs and platforms and so from a safety concern, activities in proximity to a fish farm are a joke compared to something that’s got combustibles and the activities of offshore production.

CHAIRMAN FOOTE:  Is there any motion to change any of the committee’s preferred alternatives here on Action 7?  Seeing none, we’ll go on to Action 8.

MR. REUTER:  Action 8 is record keeping and reporting.  Again, this goes back to the duration of the permit and some of the permit conditions.  This is just a list of reporting requirements that will be required from a facility and one of the ideas or discussions from the AP was whether or not NOAA Fisheries should develop some sort of one or two-page standard form with these reporting requirements in them for quarterly or yearly sort of check-off lists to be submitted.

Most of the reporting requirements are if there are some type of negative impact from the facility.  If a facility has been minding its P&Qs, sort of, they would just simply report no negative activity to NOAA Fisheries and then if that were to happen, there was concern that we’re burdening people with paperwork and reporting requirements that may not be needed and can you suspend that report after X number of years of no negative reports?

CHAIRMAN FOOTE:  Is there any recommendation on --

MR. REUTER:  That was their -- Adopt the Alternative 2.  The other question they had was about report all fish landed or harvested from the facility to NMFS and “to be” was removed after “report all fish.”  Instead of reporting all fish to be landed, report that they were landed.

CHAIRMAN FOOTE:  Their other suggestions are not in terms of a written choice right now?

MR. REUTER:  No, it was a question that they wanted to put forth, an idea, as a way to make sure that there was compliance with the reporting and recordkeeping.  If you hadn’t heard from a facility because they had had no negative impacts for a certain amount of time or they were still in the rearing phase or not yet to full production, it may draw some question as to why you haven’t heard from that facility.
If you created this yearly report or quarterly report, however it was viewed best to do it, then you would have a feel for what the facility was doing and it also would help enforce the use-it-or-lose-it clause.

CHAIRMAN FOOTE:  Is there any committee recommendations or are there any committee recommendations on the APs comments?  Seeing none, it looks like we’ll stick with our preferred.

DR. MCILWAIN:  I would just like to recommend that we include the AP’s comments relative to reported fish and then also the last item in there is the use-it-or-lose-it clause.

CHAIRMAN FOOTE:  To add those two preferred alternatives to?

DR. MCILWAIN:  Just add those comments to the preferred alternative.  One is word change and the other is the use-it-or-lose-it clause.

CHAIRMAN FOOTE:  There’s a motion to accept the AP’s recommendations on the wordsmithing.  Is there a second to that?

MR. HENDRIX:  Second.

CHAIRMAN FOOTE:  Any discussion on those items?

MR. GILL:  I would like to see it up there before I -- I don’t understand the second part of Tom’s motion.

MR. REUTER:  Tom, I think the use-it-or-lose-it clause would fit in better under the permit conditions as opposed to reporting requirements.

DR. MCILWAIN:  I didn’t hear you.

MR. REUTER:  I don’t think the use-it-or-lose-it would be as valuable here.  The main point with the use-it-or-lose-it discussion is in reference to those forms.  If we were to require forms, that way we would have a track of whether someone is using it or could potentially lose it.

If you don’t have to report any of these things -- Again, you’re not in production and so you don’t have any fish landed and you don’t have any negative impacts on the environment and you don’t have escapement and you don’t have disease, there’s no record of that, whereas if we create this form, we know where you’re at in your production of your facility.  Therefore, if you require a form, you can keep track of that and that would go back to the permit condition of use-it-or-lose-it.
CHAIRMAN FOOTE:  Tom, does this match what you would like to move here?

DR. MCILWAIN:  Yes, that’s the wording that the AP suggested.

CHAIRMAN FOOTE:  Is that clear to you, Mr. Gill?

MR. GILL:  Yes, that’s fine.  My problem was understanding what his second part was and I had some problems with some of the AP recommendation and I wasn’t sure if they were included or not.

CHAIRMAN FOOTE:  Right now, it just stands as this is the motion.  Are we ready to vote on this motion?  All in favor say aye; all opposed like sign.  The motion passes.

MS. MORRIS:  I’m confused.  Will these facilities create an annual report of their activities or not?  They’re just going to report these things and we only hear from them if they’re going to land or harvest fish, if they have disease or they have escapement or they change their source?  It’s kind of like each of those would trigger a report, but there’s not like an annual report that addresses all of these things?

MR. REUTER:  That’s sort of what I was getting at, is would the council like to see the development of such a yearly report that we can provide a template to these facilities?

MS. MORRIS:  Yes, I would like to see that.  I would like to see an annual form that the facilities --

CHAIRMAN FOOTE:  Would you like to make that in the form of a motion?

MS. MORRIS:  Yes, I move that we add to 4.8 an alternative -- 

CHAIRMAN FOOTE:  We could probably add it to Preferred Alternative --

MS. MORRIS:  As subjection (j), which would require an annual report with a template that addresses all of these issues.

MR. HENDRIX:  I’ll second that.

CHAIRMAN FOOTE:  It’s been moved and seconded to do that.

MS. MORRIS:  With a template to address activities in all of these areas.

CHAIRMAN FOOTE:  Any further discussion?
MR. GILL:  I have a question, Julie.  Does that include, in your mind, reports of no negative activity?

MS. MORRIS:  What do you mean by no negative activity?

MR. GILL:  It says you have to send a report in that says nothing happened.

MS. MORRIS:  Yes, like if there haven’t been any escapements -- The template would say please report any escapements and if there haven’t been any, then you would say none for this twelve-month period.  If there haven’t been any disease outbreaks, you would report none in the disease outbreak category in the annual report.

MR. REUTER:  We do this for current reef fish dealers.  If they haven’t purchased anything in a month, they still report no species landed, just so we know that the dealer is still there and their activity isn’t going unchecked.

MR. GILL:  I guess I’ll enter in a philosophical comment then.  From a user perspective, no negative reports are a pain in the neck.  There’s a gazillion reports that you’ve got to fill out and send in and to remember that if there’s nothing else in the report, if it’s concomitant with other requirements, check a block, that’s easy, but if you have to stop and send in form that says you didn’t do anything, I’m opposed to that.

CHAIRMAN FOOTE:  Any further discussion on the motion on the board?  Seeing none, we’ll go ahead and vote on it.  All in favor of this motion please say aye; all opposed like sign.  The motion passes.

MR. DOUG FRUGE:  Madam Chair, I’m not a member of any of the committees, but if it’s appropriate, I would like to suggest just an addition to Item D, under the preferred alternative, which would be at the end that specifies entanglements or interactions with marine mammals and endangered species and I’m suggesting an addition of migratory birds to that list.
CHAIRMAN FOOTE:  Would any committee member like to make that motion, any migratory bird types?

MS. MORRIS:  I will make that motion.

MR. HENDRIX:  Second.

CHAIRMAN FOOTE:  It’s been seconded by Mr. Hendrix to add an item to Section 8, Preferred Alternative 2(d) (iv) or just at the end of (iii) you’re adding it?

MR. FRUGE:  Just at the end of (iii).

CHAIRMAN FOOTE:  Preferred Alternative 2(d) (iii) to add migratory birds at the end of that.  Any further discussion on this addition?  All in favor say aye; all opposed like sign.  The motion passes.  Any further items from the AP?

MR. REUTER:  The only other thing that we had for the discussion was just the timeline that we were on.  It was to approve a public hearing draft at this meeting, after we present those modified alternatives, with some editorial license to NMFS and the council staff.

We still have an executive summary that’s not finished, cumulative effects analysis, and to incorporate the discussions here and from the advisory panel into the document so that it’s ready for public hearing in July and the council take final action at the November meeting is the current timeline for this.  That’s where we’re at.

CHAIRMAN FOOTE:  I think we have two actions that we have pending information on.  Is there any committee action that we can handle with those two pending things going on?  Does anybody see a way to comment or to recommend it to full council when we haven’t finished two of the items?  I’m hard pressed to find a way to do that right now.  

MS. MORRIS:  I move that we recommend these changes to full council for consideration and that we bring to the full council the language to be developed between now and then on the two unresolved issues.

MR. HENDRIX:  Second.

CHAIRMAN FOOTE:  Seconded by Mr. Hendrix.

MR. HENDRIX:  We can address that as she stated, because we’ll bring them up at the council.

CHAIRMAN FOOTE:  Any further discussion?  All in favor say aye; all opposed like sign.  The motion passes.

MR. REUTER:  Thank you, Madam Chair.

MR. PERRET:  I have a question.  Out of curiosity, when did we start the aquaculture amendment process?

EXECUTIVE DIRECTOR SWINGLE:  We went through scoping meetings with it in 2002, I think.

MR. PERRET:  2002 and we’re closing in on 2007.  That’s --

CHAIRMAN FOOTE:  Time flies.  Are there any other items from the AP?  Okay.  

MR. TEEHAN:  Do we have meeting locations for these public hearings?

EXECUTIVE DIRECTOR SWINGLE:  Yes, we do.  All of them are scheduled one week in July and that’s -- It’s the second week of July and we’ve got seven hearings.

MR. REUTER:  It’s Biloxi, Mississippi; Madeira Beach, Florida; Orange Beach, Alabama; New Orleans, Louisiana; Destin-Miramar, Florida; Galveston; and Corpus Christi.

CHAIRMAN FOOTE:  Any further comments or recommendations to the council?  Seeing none, we’ll move to Other Business and we’re going to have a brief report on the Red Drum Data Review Panel.

OTHER BUSINESS
EXECUTIVE DIRECTOR SWINGLE:  As you recall, the council approved the membership of that group by conference call and that was done April 27th and we’ve contacted all the persons other than we still have need for NMFS Southeast Fisheries Science Center to appoint one NMFS representative to this group.

We’ve got five representatives, one representing each state, that are technical personnel and then we have on the SSC and SAP, we’ve got four additional persons.  We’ve got two stakeholders, which we just got the address for Eugene Raffield and the other is Gray Kane.  We had his address and so all we lack for notifying all of them would be the federal person from the Center and I guess Alex will provide us that recommendation.

CHAIRMAN FOOTE:  Thank you.  Mr. Chairman Riechers, what is your wish on the next action?
MR. RIECHERS:  We’re going to take a ten-minute break and then we’ll take up Mackerel.

CHAIRMAN FOOTE:  If there’s no further business before this joint committee of everybody, we’ll take a break for ten minutes and see you back here on Mackerel.

(Whereupon, the meeting adjourned at 3:35 o’clock p.m., June 4, 2007.)
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