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The Joint Reef Fish/Mackerel/Red Drum Management Committees of the Gulf of Mexico Fishery Management Council convened in the Romeo and Julieta Room of the El Tropicano Riverwalk Hotel, San Antonio, Texas, Tuesday morning, July 31, 2007, and was called to order at 8:30 o’clock a.m. by Chairman Karen Foote.

CHAIRMAN KAREN FOOTE:  We’re going to go ahead and get started with the Joint Reef Fish/Mackerel/Red Drum Committee.  Please raise your hand if you’re not on this committee.  Everybody else is here and thank you.  
MR. LARRY SIMPSON:  Am I still on Red Drum?

CHAIRMAN FOOTE:  No, you’re not on Red Drum, but we appreciate your input.  Next year, perhaps.  As we usually do in this joint committee, we’ll be voting as a committee of the whole if any votes come up and we’ll go ahead with the Adoption of the Agenda, Tab J, Number 1.  Are there any changes to the agenda?  Seeing no changes, the agenda stands adopted.

Approval of the Minutes, Tab J, Number 2, are there any changes to the minutes?  Seeing no changes to the minutes, the minutes stand adopted.

GENERIC AMENDMENT FOR REGULATION OF OFFSHORE MARINE AQUACULTURE
We’ll move on to Item Number 3, Tab J, Number 3, Generic Amendment for Regulation of Offshore Marine Aquaculture.  Wayne will be taking us through the Summary of the Public Hearings, Tab J, Number 4.

EXECUTIVE DIRECTOR WAYNE SWINGLE:  Madam Chairman, as indicated in that tab, the public hearing we scheduled were not attended by any person that wanted to testify on the issues and so we had no attendance there, but we had a lot of letters.
CHAIRMAN FOOTE:  Then we’ll move into Tab J, Number 5.

EXECUTIVE DIRECTOR SWINGLE:  The public letters, I guess all of you have got a summary, Tab J, Number 5.  This was done by Charlene and it summarizes the issues raised through most of these letters.  In fact, it summarizes them for 1,379 letters and then we received some additional letters that had similar.

With the committee’s concurrence, I’ll go ahead and indicate what these are.  I do want to point out there were seven environmental organizations involved in participating in commenting on the issue.  
These are listed under Tab 5(e), which is in your briefing book material, and it -- We’ve had one additional organization, the Southern Shrimp Alliance, comment and you were just recently handed out their comments.  

With that as background, I guess the issues raised by the majority of the letters, 1,375, were to make clear non-native and genetically modified species are prohibited and ocean farming.  We, I think, did do that in Action 3, Alternative 3 and I guess on page 24 and we did prohibit that.  That was raised.

Another point was to prevent farming of endangered and threatened species of concern and protect essential fish habitat and fishing grounds by requiring buffer zones, require compensation for use of public resources for private profit that will conflict with and possibly prevent other uses of those bottoms, have strict environmental requirements about pollution and harm to the habitat and wildlife, prevent using oil rigs for aquaculture, and discuss the potential aquaculture harming of marine wildlife by using prey species in the feed.

There were six additional letters with similar comments and these are cited on Tab J, Number 5.  We had one very detailed letter that was received with seven signatures, representing seven organizations, and this is Tab 5(e).  

Their comments were exclusion zones are needed for competing interests, escapement issues, mitigation plans for hazards and stocking, uninspected environmental harm and abandonment and water pollution.

Four letters expressed just general concern to explaining the hazards that aquaculture received and samples of these are included in your briefing book, I guess Tab 5(a) through (e).  Madam Chair, that summarizes the public comment.

MR. VERNON MINTON:  Wayne, is there any explanation or reasoning behind the statements on preventing using oil rigs for aquaculture?

EXECUTIVE DIRECTOR SWINGLE:  I didn’t see any rationale for that prohibition really.

MR. MINTON:  It’s my understanding that it’s been used on decommissioned rigs off of Texas.

EXECUTIVE DIRECTOR SWINGLE:  Yes, there’s a history of this.  There were about six attempts at raising fish in cages in the Gulf of Mexico and the majority of these -- Not the majority, but at least 25 or 30 percent of these did use oil and gas rigs in the past.

MR. JOE HENDRIX:  There were a number of things listed there.  One of the critical issues associated with what Vernon brought up about the oil platforms is the jurisdiction for use of oil platforms in the Gulf of Mexico is under the Minerals Management Service.  It wouldn’t be an issue for the council to deal with.

If someone decided to use an oil platform as part of an offshore aquaculture operation, they would have to go through the process of getting it approved by Minerals Management Service.  One of the other issues brought up that I don’t see on the list here and maybe it’s in another form is the issue of foreign interests using U.S. public resources.

I think -- I’m not real clear on that, but it seems like to me the Magnuson-Stevens Act, since this activity was declared as a fishing activity, would cover that and allow only U.S. citizens or majority-owned companies operated by U.S. citizens to operate aquaculture operations, but I would ask our legal counsel if we could get a clarification on that, please.  Is that okay, Madam Chairman?

MR. MICHAEL MCLEMORE:  I’m sorry, but what was the question?

MR. HENDRIX:  Does the Magnuson-Stevens Act cover this clearly enough that the intent of the council was to only allow U.S. citizens to own these aquaculture operations or permits only to be issued to U.S. citizens?

MR. MCLEMORE:  If that’s the council’s intent, it wouldn’t hurt to express it in the amendment.  While I have the mic, this sort of raises -- I have a whole list of issues that I think we need to address with this amendment and unfortunately, because of workload demands in my office, this amendment has not been the higher priority for us.

We’ve had one litigation deadline after another and other mandatory statutory deadlines that we’ve had to focus on.  I have backfilled a vacancy and that will be filled in a couple of months and so hopefully that will be relieved, but I think we need to step back with this amendment.

I raised the issue last time that we discussed this amendment, about tying the need for aquaculture to the FMP objectives.  I’ve just looked through the purpose and need statement here and there was a mention of that, but in skimming through the amendment, I don’t see where the individual objectives of the FMPs and the OYs for each FMP are discussed and tied into how aquaculture is going to help you get there and what portion or what percentage of your OY specifications are going to be provided by aquaculture.

When you start thinking of it that way and look at the conditions and restrictions that you have in order to get an aquaculture permit, it raises the question of whether this is a LAPP, a limited access privilege program, which I think is a better way to approach it.

If you do that, then yes, the Act explicitly states that only U.S. citizens and resident aliens can hold a LAPP permit in that new provision in the Act.  Those are just some of the issues that I think need to be fleshed out and addressed in the analyses for this amendment.

The other comment I have is that some of the alternatives are a little vague, just referring to NMFS to address on a case-by-case basis.  I think you need to put some more specificity in some of those.

CHAIRMAN FOOTE:  What I would like to do is keep this part on the public comments and get to the committee discussion more later, but are there -- I had Corky, Tom, and Robin.  Do you have comments on the public comments?

MR. CORKY PERRET:  To Vernon’s question, because I had the same one, about the oil rigs, but in the letter, the reason they don’t want the use of the oil rigs, Vernon, is they claim they were toppled with some of these storms and so on and so forth and that there’s better technology with cages and nets and so on and so forth.

I would counter with that.  With the millions or billions or whatever spent on research on how best to put platforms and so on out there, I think if those things don’t withstand these storms that I question nets and things of that sort.

Also, Congress has provided funds for studies of aquaculture around some of these platforms.  Getting the results of those studies was difficult at best, but nevertheless, I have mixed feelings about that.  
I think if indeed the technology for those structures puts them out there -- Yes, accidents are going to happen from natural causes and man-made causes, but I suspect the technology for those platforms is improving all the time and so I don’t know.

MR. ROBIN RIECHERS:  I was trying to do the same thing Corky was doing, which was clarifying what was in the letter, for those who don’t have the letter or haven’t looked at the letter yet.  It’s Number 11 in your letter there.  It’s page 6 in your tab and it’s page 5 on the letter.

It basically spells out the concerns that Corky just spoke to, which is basically that there may be better technology out there than the use of the oil rigs for those specific purposes.

CHAIRMAN FOOTE:  Any further comments on the public input?  We’ll move on to the Summary of the SSC -- Go ahead, Joe.

MR. HENDRIX:  Mr. McLemore, after five years of dealing with this, you’re telling me that we need to go back and look at it again?

MR. MCLEMORE:  I’m sorry?

MR. HENDRIX:  After five years of dealing with this amendment, there’s something that we need to restart on this is what I read in what you said, that we need to restart the process.

MR. MCLEMORE:  I think there’s a significant aspect of analysis underlying what was going to be in this amendment that’s not there.

MR. HENDRIX:  Do we need to restart the process and come at it from a different direction then?

MR. MCLEMORE:  I think what needs to be done is the analysis needs to have stronger tie between what is going to be conducted under the provisions of these alternatives to the FMP objectives for each specific FMP, particularly how is aquaculture going to help each individual FMP achieve its OY.  That’s the biggest part of it, to me.

MR. PHILIP HORN:  I have a question.  How is a private enterprise that’s producing a product and selling it -- What’s it going to have anything to do with OY or anything that’s going to do with a natural resource? 

This is just a way to provide an opportunity for a private enterprise to work in the federal waters.  It’s not going to do anything for the natural resource that’s already there, other than provide fish on the market.  It’s not going to help anybody else.

MS. JULIE MORRIS:  Since we just got the Southern Shrimp Alliance letter this morning, I was wondering if someone who had had a chance to digest it could summarize what their concerns are or what their comment is.  Has anybody on staff had a chance to digest it?

CHAIRMAN FOOTE:  I have not digested it.  Wayne, have you?
EXECUTIVE DIRECTOR SWINGLE:  I haven’t had much time either, but they list escapement as a concern and they want to think that it might -- They give an example of if escaped non-native species become a significant predator to shrimp that they would affect them.

Also, it might affect the recruitment of the red snapper fishery and have an impact on red snapper mortality and recruitment that would have significant effects on ending overfishing and rebuilding projections in affected fisheries.  

Access to the fishing grounds has always been a concern of the shrimp industry and has kind of guided the Minerals Management Service requirements on rigs and removal of rigs, but they point out that even though the oil and gas companies aren’t supposed to discard debris in the Gulf that they do and there’s no offshore structure, including offshore aquaculture technology, that can withstand serious hurricane damage and so they envision that creating additional debris that the shrimp fleet would have to put up with.

On the statutory accountability, they are not really sure or they think the Magnuson-Stevens Act does not really include offshore aquaculture under the definition of fishing, although General Counsel says it does.

They raise the point that if offshore aquaculture is now fishing, does that mean offshore aquaculture operators are now fishermen under the Act and how will NMFS scientists and the council measure and account for and control of the impacts of the offshore aquaculture operations.

I think we’ve pretty well listed that in the conditions that would be required in getting a permit.  If there’s anything in Magnuson-Stevens or another statute that suggests that Congress might find acceptable for the best interests of the fishermen to be in any way subverted to the interests of U.S. or foreign owned aquaculture companies and that’s an issue that Joe Hendrix just raised, that we really don’t think the foreign owned aquaculture companies would fit under the requirements of our existing plan.

The big question they’re raising is has the council or NMFS consulted with Congress on this interpretation of Magnuson-Stevens and they also suggest we need to step back and get more input and deliberation of the issues.

CHAIRMAN FOOTE:  Thank you, Wayne.

DR. TOM MCILWAIN:  I haven’t digested the letter either.  I just got it a few minutes ago, but in reading through all of the public comment that I’ve seen so far, it seems to be a potpourri of what-ifs.

I would submit to you that anything that we do in the Gulf of Mexico, whether it’s hand line fishing, longlining, trawling, oil and gas exploration, marine transportation, all have an impact on the environment and potentially have an impact on our fisheries.

It seems to me that we ought to be taking each of these points and discussing them and see what the scientific value or scientific data are that surround each of these points and move forward with a discussion of all of these points.

I think many of them have been brought up in the discussions that we’ve had in the ad hoc committee and other discussions that I’ve had.  They’re not new.  I would submit that -- The other thing that I wanted to say was that of all of the comments that I’ve read, there was one letter that actually offered some constructive comments.
Everything else was negative and what-if and the sky is falling and I think we ought to take each one of them point-by-point and see what data are available to support this and then refute them if necessary, but I do submit that anything that we do in the Gulf is going to have an impact in the fishery or any of the other resources here.

Farming in Iowa and dumping nitrates on their corn crop has a major impact on the Gulf of Mexico and so to just ignore the fact that aquaculture is a new technology coming to the Gulf and it’s not new in the world, then we should look at it fairly and move forward with the process.

MR. HENDRIX:  I think one of the most important things is to look at this in the same way as we would a new fishery being developed in the Gulf of Mexico.  It’s going to be using the natural resources of the Gulf of Mexico and it’s not something that is real well defined now, because we don’t know that much about it.

Until we start going out there and allowing these operators to go forward in a well regulated and well supervised manner, we’re not going to know a lot of the potential risk associated with it, but it’s like Tom said.  Anything we do in the Gulf, there will be potential risk associated with it.

I think it’s important to look at this as a new opportunity for fishermen and not as a new activity that’s going to create problems for existing fisheries.  This is going to be an opportunity for many fishermen.

CHAIRMAN FOOTE:  I have Mike next, but I would like to hear the SSC comments before we get into great committee discussion.

MR. MCLEMORE:  Just to follow up on what Joe said, I completely agree that this should be treated as a fishery and I want to point out that the council’s management authority, under the Act, is to manage fisheries.  That’s why I keep harping on connect this to your existing FMPs.

The portion of the SSA letter that talks about meeting the Magnuson Act requirements is correct.  I agree with that.  You’ve got to treat it as a fishery, but there’s no reason you can’t do that.

MR. HARLON PEARCE:  Going back to the SSA letter, I had some pretty long conversation with John Williams, Executive Director.  Their main concern, and I would feel the concerns of a lot of people in the Gulf, are just access or denial of access to fishing grounds and I’m sure the same thing is going to be with the charterboat situation and I’m sure it’s going to be the same thing with the commercial fishermen in areas.  

I think access is something that we need to think about hard and I do agree with what Tom said and with what Joe said.  I also think that the sooner we get something started, that we’ll know how to solve these problems, but access is going to be a matter of long discussion.

CHAIRMAN FOOTE:  Thank you.  Wayne, if you would go to the Summary of the SSC Recommendations, Tab J, Number 6.

EXECUTIVE DIRECTOR SWINGLE:  Madam Chairman, on this review by the SSC, it was conducted on a telephone conference and they did not come up with any motion recommending anything, but they did have a number of individual recommendations that the council should be aware of.
First, Dr. Jones indicated that the document overall was well prepared and the number of alternatives were reasonable.  The presented alternatives were adequately supported and rationale.

Lindberg referenced one of the figures and actually that number is not correct, but anyway, one of the figures on sediment types and pointed out the hard bottom area of the northern Gulf is underrepresented and Mr. Blanchet indicated this was true in the western areas as well.

Dr. Jepson, who is an anthropologist, raised concerns that the cumulative impact of all items in the Gulf had not been adequately addressed.  Those items should include not only aquaculture, but LNG facilities, oil and gas structures, artificial reef structures, and methods to harvest wave and wind energy.

Dr. Blount, who is also an anthropologist, believed that there should be more discussion on the transition of changes in attitudes of the fishermen as they convert from a fishing lifestyle to an aquaculture lifestyle, as has occurred in the scallop fishery in the Cedar Keys, Florida area.

Dr. Keithly noted that commercial fishermen will still be allowed to fish and the aquaculture program did not require a reduction in commercial fishing.  Dr. Blount suggested expanding discussion of concerns that the catch of wild-caught fish is not adequate to meet the increasing demand for fish.

Dr. Blount also referred to the Action 7 buffer zones and recommended adding a discussion of the impacts, both positive and negative, and that if there were buffer zones around the facility then there would be a positive benefit to the facility, but a perceived negative benefit to the user conflict.

Dr. Patterson referenced, again, the sediment type figure and indicated that the data was from the mid-1980s and there was much more that could be added to the figure in the Big Bend area to Desoto Canyon and there was much more hard bottom and shelf edge and low profile bottoms.

He added the document text did not discuss sedimentary geology very well and there should be more data available than was used.  They suggested through the permitting process that benthos sidescaning could be required, as part of the permit requirement, to determine the impact to the bottoms on the proposed site.

Mr. Blanchet concurred with Dr. Patterson and added that there’s more hard bottom in the western Gulf and indicated in the figure he noted that there was sidescan data held by the oil and gas industries that may be available for improving that figure.

He referenced the figure for artificial reef zones and locations and noted there are too many oil and gas structures indicated on the figure that were actually in existence, particularly east of the Mississippi River.

We were really not sure what he was referring to were oil and gas industries or whether they might have been previous permitting coordinates for artificial reefs when the state first started putting material off of Louisiana.

Dr. Patterson referenced Section 6, the Environmental Consequences, and thought the description was very good, but not enough discussion was included on feeding up the food web and he suggested adding more discussion on the forage basis at low trophic levels being used for those fish at high tropic levels.  
Also, more discussion should be included on the source of food, suggesting the use of considering the issues raised by Naylor, et al, who originally raised the issue about using menhaden or harvesting menhaden as a feed complement.  Steve indicated the Ecosystem SSC was addressing forage fish in their workshop.

There are their concerns and I think at the very least that the committee and council probably ought to refer these back to the IPT to have them addressed to the extent there are data to address those issues.

MR. BILL TEEHAN:  Just a point of clarification.  At the bottom of the first page, Dr. Blount refers to an aquaculture scallop fishery in Cedar Key and that’s actually hard clams and not scallops.

CHAIRMAN FOOTE:  Any other comments on the SSC recommendations?

MS. BOBBI WALKER:  Wayne has suggested that we send this back to the IPT.  Do you need a motion from the committee to do that?  I think the benthos sidescaning, which is what they’ve asked in the permitting process, could easily be handled.  Maybe Joe can speak to that, but I think it would solve some of the problems.

CHAIRMAN FOOTE:  I think we do need to have a motion to do that and we’ll move into the committee recommendations section of the meeting to do that.  Are you wanting to make that motion or --

MS. WALKER:  I’ll make it when you think it’s appropriate.

CHAIRMAN FOOTE:  Let’s get some discussion in first.

MR. HENDRIX:  Along the lines of the discussion of what Dr. Patterson mentioned here, feeding up the food chain or something in the reference about fish to feed fish, I would like to ask Mr. Simpson, who is very familiar with the industrial fish industry in the Gulf of Mexico, what sorts of things would increase the harvest of menhaden in the Gulf of Mexico right now?  Larry, is that a fair question to ask you?

MR. SIMPSON:  It’s a fair question.  It’s limited by space and area geographically.  It’s limited by time.  There are seasons that are set.  It’s limited mechanically because of the number of boats and the number of companies.
We don’t see and nor do we encourage an increase in the overall take.  The boats and plants are functioning at a good sustainable rate.  The age composition, the ones, twos, and threes, are fine.  We monitor it constantly.  We wouldn’t encourage nor support an increase in what normally occurs within those parameters that I just mentioned.

MR. HENDRIX:  External things like greater market demand for the fish are not going to increase harvest of those fish and that’s true pretty much in the United States too and is that correct?

MR. SIMPSON:  That’s correct.  They would love, as any enterprise, to have a higher price, but I don’t think it’s going to change significantly the volume.

MS. MORRIS:  Joe, I know I’ve had conversations with you about this before and you’ve indicated that the food is switching more from fishmeal-based to soy meal-based, but could you describe -- Is it primarily fishmeal-based now in the aquaculture that you’re familiar with for finfish and is that coming from menhaden or where is it coming from and is that shift actually taking place?

MR. HENDRIX:  That’s a long list.  In what I’m familiar with, the primary use in the world for fish oil right now is for aquaculture feeds.  For fishmeal, that’s not altogether true.  

It’s used to feed a lot of different animals and if you start looking at using proteins to feed animals, whether it be fish or land-based animals, when you can use fishmeal to feed pork, which has a feed conversion rate of around three-and-a-half or four to one, or you can grow a fish for around a two-to-one feed conversion, you start to look at the efficiency of use of this product.

What actually determines the use of fishmeal generally is the market and the cost of soybean meal as opposed to fishmeal.  Those type factors have greater control over the consumption of fishmeal than anything else.

CHAIRMAN FOOTE:  We’re in the committee recommendations section.  During earlier parts of the meeting, we had suggestions that this go back for further study and we’ve had suggestions that it move forward and we have suggestions that it go to the IPT.  Any other ideas we have right now?  Bobbi, it’s time for your motion.

MR. RIECHERS:  I just want to reflect just a little bit and address a couple of the comments that were embedded in the letters.  One of the things -- While I agree, Mike -- I would appreciate it if your office could take the time to help us with this document and get it into shape as quickly as you can if you believe it needs to address things in a better way.

There’s also a discussion about the SSC comments and allowing the IPT team to work on that.  I will add though that we’ve been involved in this document for a long time and certainly we haven’t rushed to any decisions and we haven’t tried to squeeze in public hearings.

Anytime we go to public hearings, it’s going to be between a set of meetings, whether they be in the summer, the winter, the fall or the spring, and we just need to make sure that we keep this document moving along, if that’s what we choose to do.  If not, let’s quit working on it.  

Certainly if we can make the document better, let’s do that, but keep in mind that a lot of these things have been addressed in the conversations and the deliberations we’ve already had around the table.  We may need to express that better in the document, but I would encourage us all to keep this moving if that is the will of the council.

DR. MCILWAIN:  Just following up on what Robin has asked or said, I think it’s critical that General Counsel go ahead and at their earliest convenience review this document so that we can get it into shape that will meet their needs and they feel comfortable to move it forward.

Also, I think that many of the questions that have been brought up could be addressed by the IPT by fleshing it out and meeting the needs of General Counsel.  I think I would be prepared to make that motion, if it’s okay with Madam Walker, that we ask the IPT to take a look at it and ask or encourage or whatever we can do to have General Counsel provide their review to both the council and to the IPT.
CHAIRMAN FOOTE:  Wayne, go ahead.  There’s not a second on this yet.

EXECUTIVE DIRECTOR SWINGLE:  The timeline on this document does require that no final action be taken by the council until the November meeting, because we will be simultaneously looking at an EIS that will go forward for that document.

Whatever changes are recommended back by the IPT could be addressed by the council at the November meeting and still stay within our timeline.

DR. MCILWAIN:  I agree and I think, based on some of the comments that we’ve seen in the letters that we’ve received, maybe we have not expressed well some of the issues in here and addressed them adequately and maybe it’s time to go back and do that now, before we move forward with this.  I would encourage this.

CHAIRMAN FOOTE:  Is there a second to the motion on the board?  Seconded by Bob Gill.

MS. WALKER:  Tom, as a friendly amendment, rather than just say review the comments raised by the SSC, would you say “incorporate and address the SSC’s concerns?”
DR. MCILWAIN:  Yes, I would accept that.

MS. MORRIS:  I support this motion, but I also have sort of specific comments on the document that I thought we would take up in the discussion this morning and so does this motion mean that we wouldn’t try to address -- We wouldn’t have a discussion today and make our own changes in the document, but we would just send it to the IPT and General Counsel and ask them to work on it?  I’m trying to understand the intent of the motion.
DR. MCILWAIN:  My sense is that it would not prohibit us from continuing to discuss this, but just recognizing our intent that with the input that we can provide to the IPT as well would be of value.

CHAIRMAN FOOTE:  My understanding was, whether or not this motion passes, that we’ll ask, within the next minute or two, if there are other changes to the document.

MS. WALKER:  Tom, did you say public letters too, to have the IPT -- I was wondering what was in the public letters that you wanted the IPT to address and then when it says “and General Counsel and expand the discussion within the document,” should we say to request General Counsel to review and make suggestions or -- We need to address Mike’s concerns.

DR. MCILWAIN:  Yes, I agree that it’s awkward and I haven’t taken time to read it.  Have the IPT incorporate and address the concerns raised by public review and have General Counsel review the document and provide their input to the IPT.

MS. WALKER:  Do you want public letters up there?

DR. MCILWAIN:  I would just take “raised by the public review.”

MS. WALKER:  Then I don’t know if I can support it, because I’m more concerned about the comments the SSC made and incorporating those into the document, because I really didn’t see a whole lot in the letters that hadn’t already been addressed.

CHAIRMAN FOOTE:  If you have a specific amendment to the motion on the floor as it’s changing, please make it.  I do have a list of people here and so I would like to get them.  We have a second.  Bob seconded it, but it’s kind of fluid at the moment and I would like to stop the fluidity and freeze it so we know what we’re talking about.  Tom, are you satisfied with the motion on the board and, Bob, are you satisfied?  Those two are satisfied.

MR. HORN:  It sounds to me, after this motion goes through the process and it’s all done, that this document will be pretty well through.  If you answer all the questions raised by the public and if you address all the concerns and correct them of the SSC and General Counsel tells us how to do this like a fishery, you’ll be through with it.  That’s a broad, aggressive, ambitious request right there, in my mind.

I’m not opposed to it.  I just think that -- It seems to me that this council has come up with a document and now all of a sudden nobody likes it and we’re going to get everybody else to massage it and correct it for us and then it’s going to be okay.  I don’t think that’s going to happen.

General Counsel, I would really like to know how you’re going to treat this as a fishery, as to the comments you made, Mike.  I heard that and I really don’t know what you mean by that.  I would like to know how you would treat allowing someone to utilize the federal waters to farm -- How are you going to treat that as we treat fisheries with OY and MSY and assessments and things like that?

MR. MCLEMORE:  This council has regulatory or management authority over fishing in the EEZ and not over U.S. waters, but over fishing in the EEZ and fish stocks.  That’s how you have to approach this if you want to manage aquaculture and you can do this.

You can amend your existing FMPs to incorporate an aquaculture component, but I think you have to recognize somehow how that aquaculture product or development or harvest or yield contributes to your MSY and your OY, whether it’s, as you state in your purpose and need, by reducing fishing pressure on wild stocks or whatever.

My point is you haven’t done it in the document that I’ve seen for each fishery and I think you need that tie there.  Otherwise, you’re going to be vulnerable if you’re challenged.  You won’t fit within this regulatory structure that’s established by the Act.

MR. HENDRIX:  With all that discussion, do you have an idea of what kind of timeframe we’re looking at on this, Mike?  We originally scheduled this for final review at the November meeting and we’ve been talking about this for quite a while.
Many of these issues brought up are indeed discussed in the document in detail and I’m sure the IPT and your office will review them again.  Do you feel like it’s reasonable to expect that we can review this at the November meeting?

MR. MCLEMORE:  It depends what else happens between now and then.  We just got another brief in on the VMS case, which was appealed.  We’ve got to respond to that by the end of August.  We can make our best efforts to do it, but, again, our priorities in my office have been to focus on those matters that have a hard mandatory deadline, whether it’s a statutory deadline or a court deadline.

With the staffing shortages that we’ve had, it’s the only way we can function.  As I said, I’ve just filled that vacancy and it’s going to be a couple of months before Shep gets back, but I’m hopeful that we can certainly pick up and we’ll do our best.  If we want to make this a higher priority and everybody is on board with that, we can be too, but we have to respond to the mandatory deadlines.

EXECUTIVE DIRECTOR SWINGLE:  We did, just echoing Joe Hendrix, address a number of these issues in the document and I won’t point those out, but there were about six of them that we have some language discussing them.

CHAIRMAN FOOTE:  Is there any further discussion on the motion on the board?

MR. PERRET:  I’m not on your committee, but Ms. Morris has a good point about council concerns and the council, if I understood Dr. McIlwain correctly, will continue to discuss this, but perhaps, for clarification, if in the motion it just would read something to the effect of raised by public review, SSC, council, and -- That wouldn’t leave the council out, because I think the council is going to have some questions that they would like to have addressed also.  Again, I’m not on your committee and so I can’t offer that up.

CHAIRMAN FOOTE:  Tom and Bob, would you make that --

DR. MCILWAIN:  I would make that change.

CHAIRMAN FOOTE:  The mover and the seconder have agreed to that change and so that’s the motion on the board that we have right now.  I would read it, but it’s hard to read like that.  Are there any further comments?  All in favor of the motion on the board say aye; all opposed like sign.  The motion passes.  At this point, are there any comments or any changes we would like to make to the public hearing document?

MS. MORRIS:  The first change it seems like we would like to make is in the purpose and need section, to address the concerns that Mike has raised.  I don’t know whether you want this -- Do you want this in the form of a motion?

CHAIRMAN FOOTE:  I think that would be best.

MS. MORRIS:  The motion is to tie the purpose and need section to the objectives of each of the FMPs.  Is that adequate language?

CHAIRMAN FOOTE:  Motion by Julie with a second by Bill and it appears to be adequate to me.  Any further discussion on the motion?  Seeing none, all in favor say aye; all opposed like sign.  The motion passes.  We’ll go back to Julie.

MS. MORRIS:  Would it be possible or advisable to clarify in the purpose and need section that this is not aquaculture for the purpose of stock enhancement?  We’ve never -- I think we’ve always talked about it as if it is separate from stock enhancement initiatives, but would it be okay to clarify that in the purpose and need section?  I would like some committee discussion on that.

CHAIRMAN FOOTE:  Discussion?

DR. MCILWAIN:  I would agree that that needs to be done.  Obviously stock enhancement could be an element in that, but it’s not aquaculture per se.  If you develop the capability of producing animals, they could be used in stock enhancement experiments.

MR. HENDRIX:  I would agree.  I think it’s important to leave this as not necessarily one of the purposes of the process, but it should be one of the options.  If an operator in their application includes a stock enhancement program along with it, it could only be beneficial to the Gulf.

MR. MCLEMORE:  I just have a question.  Are there then implications for those stocks for which have been declared overfished and for which you have rebuilding plans?

CHAIRMAN FOOTE:  Any reflections on that?
EXECUTIVE DIRECTOR SWINGLE:  Mike, would you rephrase your question?

MR. MCLEMORE:  How does allowing aquaculture of stocks that have been identified as overfished affect your rebuilding plans?

EXECUTIVE DIRECTOR SWINGLE:  Currently, we are not using stock enhancement as a tool for doing that, but it does have the potential to do that.  The State of Texas and the State of Florida are doing stock enhancement for red drum and other stocks, I think.

MR. MCLEMORE:  Could the commercial farming of overfished stocks somehow adversely affect your rebuilding plan?

EXECUTIVE DIRECTOR SWINGLE:  I don’t see a way that it would adversely affect it.  It would put more of that stock on the market and decrease the amount of wild fish going on the market, potentially, and that may be beneficial in restoring the plan.

MR. BOB GILL:  I think Julie’s suggestion is appropriate, but it leads me to the issue of then how to achieve the previous motion that was just passed, which is, I think, part of where Mike is coming from and I’m not sure I see how that tie-in is going to work, having said that.

MR. MINTON:  I have a couple of points.  One, if you’re looking at stock enhancement, at aquaculture stock enhancement, you open up a whole new area of concerns, primarily genetics and so forth and where your brood stock come from and diversity of that brood stock.

To me, it’s a totally different type concept and, Mike, with trying to tie this to OY of these species and rebuilding that, I think the only thing that you can count on is that if you’re adding additional food fish to the market that you may do one of two things, as is pointed out in the document.

You could possibly reduce the impact on the wild stocks or you’re going to reduce the importation of other food fishes, but I do not see a tie directly to rebuilding of those stocks in the way that you’re trying to tie it together.  I do not see that.

MR. MCLEMORE:  Couldn’t you specify OY in a way that had two components, one from yield from wild harvest and one yield from farming activities, so that together you’re aiming to get -- MSY is the greatest benefit to the nation from the yield and not just the catch.  Catch or yield is the language in the guidelines.

MS. MORRIS:  I would like to offer a motion that the purpose and need section specifically state that aquaculture under this amendment will not be used for stock enhancement.

CHAIRMAN FOOTE:  There’s a motion.  Is there a second?  It’s seconded by Bob Shipp.  I have Joe and Mike that were on the list before the motion came up.  I would like to go to them first.

MR. HENDRIX:  I would speak against that motion.  I think it’s an opportunity lost and to address what Vernon discussed -- Vernon, we have discussed this in great detail, the fact that the fingerlings used or the seed stock used for aquaculture operations -- The genetic origin will have to be well known and presented in the application process for this to go forward.

We even have a regional requirement that they be native species and non-genetically modified or non-transgenic species.  It has been well discussed and on two occasions in the Ad Hoc Aquaculture Committee and on quite a few occasions during the four-and-a-half years we’ve been discussing this.

There is an opportunity for stock enhancement to make a contribution to fisheries programs within the Gulf of Mexico.  There are successful stock enhancement programs being carried on in Texas, the State of Florida, the State of California, and the State of Washington in this country already.  To exclude this from the process, there’s nothing positive that that will bring to the amendment.

MR. MINTON:  Joe, that’s not the point I was making.  I don’t see excluding it either, but in a hatchery situation, where you’re producing offspring to stock in the wild, your composition of your brood stock -- Typically, you want to turn those over so that you’re getting a different gene pool type out there as opposed to if you’re looking just to put them in a pond and grow them out.  You may use that same stock for a longer time.  

To me, it’s -- I know there’s discussions on utilizing native species and transgenic species and all that and I certainly agree with that, but what I’m pointing out is that if I were looking at it from a standpoint of stock enhancement, I would have a whole new criteria of how those brood stock are managed as opposed to if I were looking at it for food production.

To me, there is a difference and I think it can be handled.  Don’t get me wrong, but it’s just that I think it needs to be pointed out that there would be differences in how you would manage your stock for producing those offspring and that’s all.

MR. GILL:  I would like to point out that I think the practicality of stock enhancement in this kind of system is not currently there, nor is it for the foreseeable future.  I can’t envision anybody expending millions of dollars for the purpose of stock enhancement.

From the economics, the commercial viewpoint, I don’t see it.  It seems to me that should that become viable at some point in the future with its own set of parameters, then this could be modified to adapt to it.

DR. BOB SHIPP:  My reason for seconding the motion was a pragmatic reason.  I don’t disagree with Joe, but I think if we don’t exclude the stock enhancement parameter that we’re going to run into an awful lot of public resistance to this thing, whereas like Bob Gill said, later on the time may be there.  Right now, I think the public would react very negatively to this idea, as we’ve seen in agriculture.

MR. HENDRIX:  All the stock enhancement programs -- I left out the State of Mississippi.  They have a program as well and have for many years.  They’re all supported by either state funds or private funding or federal funding.

If you could come in and pay an aquaculture company to perform that same function, since they’re raising the species, and release part of the fish under some agreement, there’s no reason it couldn’t work.

All of the discussion that we’ve had about the seed stock to be utilized in these operations has used examples of stock enhancement programs and genetic management of those brood stock as examples of the proper way to go about doing this.

DR. MCILWAIN:  I guess one of my major concerns with this motion would be that it could possibly inhibit and stifle the research that’s going on relative to stock enhancement and its implications in fisheries management.

There are several active programs going on here in the Gulf currently to do that, to look at stock enhancement as a tool to be used.  I would be afraid that this would be a tool used to just totally stifle research and I would speak against it for that reason.
CHAIRMAN FOOTE:  Any further discussion on the motion?  Seeing none, all in favor say aye; all opposed like sign.  The motion failed.  We’re going to take a ten-minute break.

(Whereupon, a brief recess was taken.)

CHAIRMAN FOOTE:  We’re going to go ahead and continue discussion of the amendment.  Is there any further discussion on the amendment as it stands right now, any changes that we need to make?
MS. MORRIS:  In Action 3, Permit Conditions --

CHAIRMAN FOOTE:  Could you give us the page number, if it’s close?

MS. MORRIS:  Page 22.  We’ve chosen a Preferred Alternative 3 and it’s -- The introductory word is “Establish one or more of the following permit conditions” and then there’s a long list of permit conditions and my problem with the way this is structured is one that I think Mike McLemore was talking about as well.

What we’re saying is that one or more of the permit conditions would be established.  Who decides which of them are permit conditions and which aren’t?  Does NOAA decide? Does the permittee decide?  It’s just not clear either from the discussion or the way this is established.

My motion would be to drop the words “one or more” from the preferred alternative so it would say: “Establish the following permit conditions” and then all of them would be established.  The motion is to drop the words “one or more of” at the outset of Preferred Alternative 3.
CHAIRMAN FOOTE:  Is there a second to the motion?

MR. HENDRIX:  I’ll second that.

CHAIRMAN FOOTE:  It’s seconded by Joe.  Wayne, you had something to say?

EXECUTIVE DIRECTOR SWINGLE:  I think that’s a good motion.  I think it was kind of concluded that the council had adopted all of those anyway.

MR. HENDRIX:  I think that was the original intent of the discussion we had in the council.  I don’t recall exactly, but -- 

CHAIRMAN FOOTE:  Any further discussion on the motion?

MR. PERRET:  Julie, look at (b), for one or more, and would you want to plan for everything?

MS. MORRIS:  I’m sorry, but I don’t understand your question.

MR. PERRET:  In the same action, your “establish one or more of” and you’re deleting “one or more of”.  If you look at (b), it says “Describe plans for one or more of” and should it be to describe plans for all of them?

MS. MORRIS:  Yes, and I have more issues as we move down and so maybe we could -- It would be fine to combine that with this motion and is that what you’re suggesting, Corky?

CHAIRMAN FOOTE:  How would you do it in this motion, Julie?

MS. MORRIS:  Let’s just do this motion and then move down the list after that.

CHAIRMAN FOOTE:  Any further discussion on the motion on the board?  Seeing none, all in favor say aye; all opposed like sign.  The motion passes.  Next topic?

MS. MORRIS:  If you look at (b), it says “one or more” and then if you look at the subs under that, we don’t find any more one or mores, do we?  Okay.  The next motion would be in (b) to delete “for one or more.”  It would just say “describe plans for the following”.  Delete “one or more of”.

CHAIRMAN FOOTE:  Is there a second to that motion?

DR. MCILWAIN:  Second.

CHAIRMAN FOOTE:  Second by Tom.  Is there further discussion?  All in favor say aye; all opposed like sign.  The motion carries.

MS. MORRIS:  I hope you’ll continue to find this helpful and be tolerant of my many comments.

CHAIRMAN FOOTE:  I am.  I’m just looking around to see if anybody else --

MS. MORRIS:  I would like to add a sub (5) under B.  

CHAIRMAN FOOTE:  Under B?

MS. MORRIS:  Right.  Right now, we’ve got sub (1), (2), (3), (4) under B and I would like to propose adding a sub (5) that would require an emergency disaster plan for hurricanes, net or cage failure and escapement, and pollution events.

MR. TEEHAN:  I’ll second that.
CHAIRMAN FOOTE:  Seconded by Bill.  Is there any further discussion on this topic?  Seeing none, all in favor of the motion say aye; all opposed like sign.  The motion passes.  Are there further comments?
MS. MORRIS:  If you cruise down a bit to page 23, the discussion says: “In addition to these permit conditions, there will also be further permit conditions that would need to be included in an application.”  

Then there’s a list of additional permit conditions, which sound pretty good, but because they’re in the discussion, are these actually going to be permit conditions and who is going to make sure that these -- How do these become permit conditions?  Should these be moved into the motion instead of being in the discussion?

EXECUTIVE DIRECTOR SWINGLE:  In drafting this thing, the IPT came to the conclusion that certain conditions they had the right to include of the permittee without them being approved by the council in the amendment, but -- This is a list of some of those permit conditions that they felt could be implemented without us creating alternatives and then adopting those and then promulgating, but it certainly wouldn’t hurt to include all of it in the preceding section either or either that we need a better title for the alternatives on 23.

MR. HENDRIX:  In discussion that we had in the council at some point in time during the long process of developing this and at the Ad Hoc Aquaculture Committee meetings, the issue was discussed that we can’t include every possible variable that might need to be reviewed in the application process, but that we should include in the discussion this list that would help NOAA Fisheries in the process of considering the application.  It’s going to be difficult to try to include everything, but the idea was to include it in the discussion.

MS. MORRIS:  Mike McLemore, could you comment on this?  Some of the -- If you look at Number 9, prohibit any type of fishing gear or the possession of any wild fish aboard any facilities or transport or service vehicles, fish must be maintained with heads and fins intact until reaching the processing facilities, those are the kinds of things that we typically include in actions in our management plans.

I’m trying to understand in this situation that NOAA can make these permit conditions without specific direction from the council and is that what your analysis was?  It seems like it’s the kind of things that we often address in our management plans.

MR. MCLEMORE:  I guess it would be possible for the council to set the plan up so that NOAA had some discretion in terms of these things.  I think the more specific you can be here, the better.  Technically, the cages and things and pens that the fish will be grown in are fishing gear, if we’re approaching this as managing a fishery.

EXECUTIVE DIRECTOR SWINGLE:  I have just one point.  I guess the landing of heads and fins intact, I guess we’ve adopted that for all our finfish FMPs and so that would be an issue that’s already in place through the various FMPs, but I still think we need to somehow either incorporate all of these into the previous section or somehow title them as conditions that will be implemented by National Marine Fisheries Service in developing Amendment 26.

We did do that.  There was pages and pages of requirements that would make the system work better that we didn’t adopt as management measures, but were promulgated in the rule by National Marine Fisheries Service.

DR. MCILWAIN:  I think it would make it a stronger document if these were included.  Joe is right that we did discuss this and we could probably add some other things to this as well, but I do notice that there are a number of things in here that we have included in previous amendments and so I would support it and I think it would make it a stronger document if they were included in it.

MS. MORRIS:  I would move that Items (1) through (9) on page 23 be added to Preferred Alternative 3 in Action 3.

MR. TEEHAN:  I’ll second that.

CHAIRMAN FOOTE:  Motion by Julie and second by Bill.  Is there further discussion?  Seeing none, all in favor say aye; all opposed like sign.  The motion passes.  Is there further discussion on the amendment?

MS. MORRIS:  Just be patient.  I’m trying to get there.

CHAIRMAN FOOTE:  I’m the ultimate in patience.

MR. TEEHAN:  To this particular last motion, Tom, you said you thought there might be some other things to put into this list and do you have anything to offer up at this point?

DR. MCILWAIN:  I said you could probably think of some.  No, I don’t have any additional things.

MS. MORRIS:  Moving on to Action 4, which is on page 33, this is the action which specifies which species are allowed for aquaculture.  Our preferred alternative is Alternative 4 and I would like to discuss whether it makes sense to exclude highly endangered, threatened, and species of special concern from Preferred Alternative 4.

I think we have had some discussion on this in the past, but I just want to refresh the discussion and then if it seems like people think that’s a good idea, I’ll offer a motion to add that to Preferred Alternative 4.

EXECUTIVE DIRECTOR SWINGLE:  I think it’s a very good idea.  It’s an issue raised in most of the letters we received and I kind of interpreted really under the Endangered Species Act and Marine Mammal Protection Act that a lot of these would be precluded from us using anyway, but I think it’s good to go ahead and insert that in our preferred alternative.

CHAIRMAN FOOTE:  Is there further discussion on the idea?  

MS. MORRIS:  I would offer a motion to add to Preferred Alternative 4 -- The addition would be after “Gulf of Mexico” to insert “except for highly endangered, endangered, threatened, and species of special concern.”

CHAIRMAN FOOTE:  If you could help one more time with the motion.

MS. MORRIS:  The first “Gulf of Mexico”.  There’s two “Gulf of Mexico” in the preferred.  Allow aquaculture of all marine species in the Gulf of Mexico, except for highly endangered, endangered, threatened, and species of special concern, managed by the council -- Then continue as the rest of the alternative is currently worded.

CHAIRMAN FOOTE:  There’s a motion on the board.  Is there a second?  Are you seconding it?

MR. GILL:  I would like to second it, but I would recommend rewording it for clarification as posted on the board up there.

CHAIRMAN FOOTE:  Give it a try.

MR. GILL:  The problem that Julie mentioned was there’s two “Gulf of Mexico” in that preferred alternative and she’s referencing this motion to the first one and so the motion needs to be clear that it’s coming in at that point.

CHAIRMAN FOOTE:  I think she’s going to do that right now.

MR. GILL:  In that case, I’ll second it.

CHAIRMAN FOOTE:  It’s the magic of computers.  I have a motion with a second on the floor.  Is there any discussion?  

MR. HENDRIX:  I would like to ask Julie what’s the purpose of this?

MS. MORRIS:  We’ve had a great deal of public comment that has expressed concern about aquaculture of endangered species and species of special concern objecting to that and so this addresses that concern.  Do you want to know more about why I’m personally concerned about it?

MR. HENDRIX:  Yes.

MS. MORRIS:  When I was a commissioner of the Florida Fish and Wildlife Commission, there was a project -- We both had Gulf sturgeon listed as a species of special concern and we were also engaged in aquaculture of Gulf sturgeon and the aquaculture of Gulf sturgeon was getting way out ahead of the conservation of Gulf sturgeon in its native habitats and that seemed problematic to me and there was -- I just think that we shouldn’t be putting aquaculture focus on endangered species.

It’s the same as my concern about stock enhancement and aquaculture being in the same activity.  I think they need to be separate from each other and I support this approach.

MR. HENDRIX:  Let me get this clear.  You’re concerned about the threatened nature of Gulf sturgeon and you’re also concerned about the aquaculture process is creating too many Gulf sturgeon?

MS. MORRIS:  No, I don’t think you understood me.

MR. HENDRIX:  I definitely do not.

MS. MORRIS:  It’s a frankly unsympathetic interpretation of my position on this.

DR. MCILWAIN:  Just a comment about growing endangered and threatened species.  One of the NMFS labs in the Northwest actually that’s their specialty and they are probably the only source of several groups of specifically salmon, I believe, that don’t even exist in the wild anymore.  If you prohibit the total aquaculture of those, are you just eliminating those species?  I guess that would be my question.

CHAIRMAN FOOTE:  Julie, do you care to respond?

MS. MORRIS:  This amendment is trying to focus -- My understanding is it’s trying to focus on producing fish for market by using open ocean aquaculture of species that are easy to grow and grow well in these conditions.

The emphasis of using open ocean aquaculture in order to recover endangered and listed species seems like it’s a completely different set of considerations and it just doesn’t seem like it belongs in this initiative.

DR. MCILWAIN:  Just a question.  If we pass this, would that prohibit some research organization from culturing some of these species?  That’s my concern.

EXECUTIVE DIRECTOR SWINGLE:  I think all the research should still be carried out under exempted fishing permits and that’s partly the use of that and I would see that as a vehicle that would always apply to scientific research that someone might want to carry out.

DR. CRABTREE:  I have several things.  One, research is exempted from the regulations under the Act.  If a scientist wanted to do research, he would get an LOA, a letter of acknowledgement, from us, which we do all the time.  I wouldn’t be worried that you’re going to stop research.

Two, I’m not aware of any category under the ESA that corresponds with highly endangered.  Species are either endangered or they’re threatened and so I don’t know that highly endangered needs to be there.

Secondly, I think we need to be clear that we’re talking about listings under the Endangered Species Act and not state-type listings and we’re talking about NOAA Fisheries’ list of species of special concern.

Thirdly, the way it’s written now, I don’t believe it’s your intent.  I think you need to move the inserted phrase until after “managed by the council”.  What you’re written now says you’re going to allow the aquaculture of all marine species in the Gulf of Mexico except for endangered and threatened species of concern managed by the council and I don’t think that was the meaning that was intended.

The way you’ve written it now, the only species that you’re excluding from aquaculture operations in the Gulf is Nassau grouper, because it is a species of concern, and I think speckled hind and warsaw grouper are on the species of concern list.  You’re not affecting very many species, because you don’t manage any threatened or endangered species and there are only a few species that are species of concern.

MS. MORRIS:  I would like to make all the changes that Dr. Crabtree has suggested.

CHAIRMAN FOOTE:  Bob, would those be okay with you?  If we could take a second while we let Trish jump through those.  One of the suggestions was “as listed by the ESA” and is that correct?

DR. CRABTREE:  I don’t know if the motion needs to say that you’re talking about ESA federal listings and the NOAA Fisheries’ species of concern, but I think the text would need to reflect that that was the council’s intent.

CHAIRMAN FOOTE:  Julie, does this read the way you would like it to read now?  It’s okay with Bob?  Okay.

DR. SHIPP:  I’m a little uncomfortable with this.  Roy mentioned several of the species, but what if Nassau grouper or goliath grouper turned out to be a really great candidate for mariculture?  You’re not impacting their native population by using them in this way and so I don’t -- I really don’t see the connection here and why we would do this.

MR. RIECHERS:  I’m not on your committee, but part of the concern, I think, when it comes to these species is that in order to basically -- Even if they were good culture species, you would have a certain amount of take associated with them for the culture of those species, in brood fish and so forth.

There’s that concern and then the secondary concern is if and when you do have escapement -- Certainly we’re going to have certain amounts of escapement, even though we’re going to try to make sure we don’t.  If and when you do have escapement, it then comes down to the genetic integrity of those species that are already listed as endangered or threatened and how that might affect them, because there are fewer of them.

That’s where the concerns would lie.  In kind of clarification a little bit, Bob, that’s, I think, a little bit more clarification of why this is a concern.

MR. MINTON:  Even if the species was listed as available for culture, wouldn’t the review process and the permit process take into consideration those concerns?  Even though it might generically be allowed, if there was a population that was so low that the take of enough individuals to establish a brood stock would not be feasible, I don’t think it would be allowed.  Am I incorrect here or --

DR. CRABTREE:  I think it sort of is.  When you’re talking endangered or threatened species here, it isn’t going to matter really what you’ve put in here.  The Endangered Species Act is going to take over and if it’s endangered, you’re not going to be able to have an aquaculture operation, because you’re not going to be able to have takes without an explicit permit issued under the Endangered Species Act.

Typically, if it’s threatened, you’re not going to be able to do this without some sort of a permit under the ESA and so it really only seems to me that it comes down to the species of special concern, because those species get no higher level of protection under the ESA.

We have taken goliath grouper off the species of special concern list and so I don’t think this is as big an issue -- You’re not going to have aquaculture operations like we’re envisioning for endangered or threatened species at any rate, I don’t think, without a lot of extra special permitting that you’re going to have to go through for it.

CHAIRMAN FOOTE:  Is there further discussion on the motion?  All in favor of the motion say aye; all opposed to the motion like sign.  The motion failed.  Is there further discussion on the amendment?

MR. TEEHAN:  This is the Action 4 preferred alternative.  I’m not convinced that just using the word “transgenic species” covers all the possibilities of genetic modification.  I would like to make a motion that would say: “Do not allow non-native species or transgenic or otherwise genetically modified species to be used in aquaculture in the Gulf of Mexico.”

CHAIRMAN FOOTE:  It was seconded by Phil.  Is there discussion on the motion?  Make sure it goes where you want it to.  There being no discussion, as soon as we see it up here, we’ll vote on it.  Does that read the way you would like it?

DR. MCILWAIN:  I would speak in favor of this motion.  I think it better clarifies the intent of the discussions that we’ve had up to this point.

CHAIRMAN FOOTE:  All in favor of the motion on the board say aye; all opposed to the motion like sign.  The motion passes.  Is there further discussion on the amendment?

MS. MORRIS:  The next item I would like to discuss is on page 37 and it’s Action 5.  Our preferred alternative is to have NOAA Fisheries evaluate each proposed aquaculture system on a case-by-case basis to ensure reliable technology and provide environmental safeguards.

Then if you scroll down in the discussion, it links to a long list of criteria that appear on page 162 in Table 6.7-1.  I’m sorry, I’m on the wrong -- I’m really on Action 6.

CHAIRMAN FOOTE:  Which is page 40 in my book.

MS. MORRIS:  Right.  This has to do with the designation of sites.  Our preferred alternative is, again, Alternative 4 and it says to establish general siting criteria to be applied on a case-by-case basis and then the criteria would include the requirements of these different agencies.
Then if you go to page 162, there’s a long list of criteria, a table, that sort of identifies what’s required by whom.  Again, it’s one of these situations where it’s unclear whether the criteria on page 162 will be the criteria and who decides whether they are the criteria or not.  

I need to understand what the authors had intended and then have some discussion about whether these criteria in this table should be brought in as actual amendment alternative language, action alternative language.

EXECUTIVE DIRECTOR SWINGLE:  The table title indicates that it’s possible criteria to be used by NOAA Fisheries for siting aquaculture facilities and that leaves me to believe that some of them may be selected by NMFS or NOAA Fisheries for that purposes and some of them would just be for them to consider.  It, again, puts the responsibility for acting responsibly on siting before NOAA Fisheries.

MS. MORRIS:  The preferred alternative already says that NOAA will decide on a case-by-case basis, which is what the council directive said we wanted our preferred alternative to be, but for them to both be deciding which criteria to apply and how to decide on a case-by-case basis whether the permit complies with those criteria seems way too wide open.
It seems like if NOAA is going to decide on a case-by-case basis, at least the plan has to set out what the criteria are that those decisions will be based on.  This is a pretty good list of criteria in this table and it seems like what we need to do is again bring the table into -- What’s in the table into become the actual criteria that NOAA will use on a case-by-case basis.

DR. CRABTREE:  I think Julie makes a good point and when you read the preferred alternative, to me it implies that this plan will establish general siting criteria, but then when you find the table, it says potential siting criteria.  There seems to be a little bit of a conflict and I think that does need to be tightened up and clarified and the criteria laid out in this part of the document.

MR. GILL:  I would point out, Julie, that the Preferred Alternative 4 in Action 6 does not have NOAA establishing the criteria on a case-by-case basis, but that was Alternative 5, where they were doing the caging, et cetera.  As Preferred Alternative 4 reads, as I read it, the council does that.

MR. HORN:  In any case, it seems difficult to have a standard set of criteria when each fishery or each fish that’s going to be grown out -- There may be radical differences in red drum or speckled trout or red snapper or grouper or any other species.

How you can put on paper each one and say this is what it’s going to be?  If you don’t do it on a case-by-case basis and leave some, in my mind, a good bit of flexibility for whoever, the council or NOAA and all of these other agencies, to determine the site area, I don’t see how we can do that.

A lot of these criterion listed, in my mind, is the responsibility of the guy that’s going to do it, the company that’s going to do it.  Otherwise, we’re just going to tell them this is where you should put one if you want to do it, instead of I want to do one right here and can I do it.  

Just the first one on page 162, the salinity appropriate for a species cultured, if I’m going to do it, if I’m dumb enough to go out there and not check all those things, that’s my fault.  That’s my investment and my responsibility and a lot of these, in my mind, are the responsibility of the user and not of the agencies.  

I would love to see, even though it seems a little dangerous and goes back to that what-if -- Like Dr. McIlwain stated earlier in this whole process, there’s so much of that.  I would like to see the flexibility left in it so that each case could be determined by whomever.

MR. MINTON:  It’s kind of along the lines that Phil was talking about and I might suggest something here.  In the fourth line, it starts off and says that siting criteria would include and what if we added the words “would include but not be limited to” so it kind of opens it up to encompass what I think Phil was talking about.  Do you want me to say that again?

CHAIRMAN FOOTE:  Please, I couldn’t hear anything.  I don’t know what they’re doing out there, but it’s something fun.

MR. MINTON:  On the fourth line of the preferred alternative, it starts off that siting criteria would include and what if we inserted the words “include but not limited to” and therefore, it opens it up.  If I need to, I’ll offer it as an amendment, but unless there’s objection, we could just add it in.

MS. MORRIS:  Vernon, for clarification, would that mean that everything in this table would be included as the siting criteria and other things could be added as well?

MR. MINTON:  It would certainly allow for the inclusion of additional items that we haven’t thought of at this time.  As Phil Horn pointed out, there’s a lot out there that might be overlooked if we just use those criteria that are there.  I’m just suggesting that we let the agencies -- This is a pretty tight little box right here, in a sense, and I would say leave it open and if they come up with something that’s needed, because of different environmental conditions required for that species.

MS. MORRIS:  My concern could be addressed if the siting criteria would include everything in Table 6.7-1, but not be limited to.  That would bring some specificity of what -- It would bring a list of what the actual criteria were into this preferred alternative and allow for additional --

MR. MINTON:  That’s fine.

CHAIRMAN FOOTE:  We have a suggestion here, but it hasn’t been really adopted and so, Julie, do you want to --

MS. MORRIS:  Yes, I’ll make that a motion, that siting criteria would include the items in Table 6.7-1 and how about would include but not be limited to the items in Table 6.7-1?

CHAIRMAN FOOTE:  Is that acceptable to the seconder?
MS. MORRIS:  Nobody has seconded yet.

MR. MINTON:  I’ll second it.

CHAIRMAN FOOTE:  There’s a motion on the floor with a second and, Wayne, you had something to say?

EXECUTIVE DIRECTOR SWINGLE:  It pertains to the table.

CHAIRMAN FOOTE:  Further discussion on the motion?

MR. HORN:  Again, this table has some items in there that I don’t know how you would determine if there’s enough current or tide to wash away -- The tide changes every day and it goes fast and it goes slow and what’s the determination of what is enough?

You’re going to get into a lot of things.  Don’t get me wrong.  I don’t think these are bad, but I’m just saying that trying to say we must address each one of these -- Water temperature, who knows what it’s going to be next year in this particular spot.

Those are things that -- The depth and the shipping lanes, things like that are important, but there’s so many of these in this list that in my mind are not the responsibility of any agency.  

It’s the responsibility of the people that are doing this and if they don’t, then they’re foolish, because they’re going to -- Obviously they want to make sure it’s successful, but we’re trying to guarantee, through all of these things, that they are going to be successful.

If they come up and say you’ve got to move two miles over here and you move over there and they say hey, you told us to move over here and it was better over there, what are you going to do?  It’s a lot of complicated deals on things we don’t know about.

EXECUTIVE DIRECTOR SWINGLE:  I think maybe the table’s title should be listed as “Criteria Used by NOAA Fisheries and the Other Indicated Agencies” because there are a number, like Minerals Management Service and the Corps of Engineers and whatever, that have statutory authority to take some actions that NOAA Fisheries probably does not have.

CHAIRMAN FOOTE:  That change could be made just as an editorial change.

EXECUTIVE DIRECTOR SWINGLE:  Yes, just as an editorial change to the title.

DR. CRABTREE:  I think the way this would work would be when the applicant, when he applies, would this at this and here’s all the criterion and he would explain in his application how he has addressed all of these things and what the role of the Fisheries Service and the other federal agencies -- 
We would review all that to make sure that his arguments are supported by the record he had and based on the best available science and all those kinds of things, but we would look to the applicant, at least in the initial application, to explain to us --

I think the applicant would want to see a list of criteria so he would know what are the things I’ve got to address in order to properly document my application.

CHAIRMAN FOOTE:  Further discussion?

MS. MORRIS:  Just that the criteria themselves address some of the concerns that were raised by the Southern Shrimp Alliance and some of the other public comment that we’ve received and I think that this would help respond to those public comment.

CHAIRMAN FOOTE:  Thank you.  Is there further discussion?  Seeing none, all in favor of the motion on the board please say aye; all opposed like sign.  The motion passes.  Is there further discussion on the amendment?

MS. MORRIS:  I think my next comment is on Action 8.
CHAIRMAN FOOTE:  Page 47 in the paper copy anyway.

MS. MORRIS:  Just like we had in Action 1 or Action 2, the preferred alternative says to establish one or more of the following reporting and record keeping requirements.  My motion would be to delete “one or more of” and it would just be establish the following reporting and record keeping requirements.

CHAIRMAN FOOTE:  There’s a motion on the floor.  Is there a second?  

MR. HENDRIX:  Second.

CHAIRMAN FOOTE:  It was seconded by Joe.  Is there discussion on the motion?  Seeing no discussion, all in favor say aye; all opposed like sign.  The motion passes.  Is there further discussion on the amendment?  

I think that takes us through all the action items.  Is it clear, Wayne, where we’re going next on this?  If you could outline that just briefly for the record of what will happen next.

EXECUTIVE DIRECTOR SWINGLE:  Based on some of your recommendations here, it will need to go back to the IPT and incorporate those changes, but I guess the intent is still if we get a legal opinion on this document and able to incorporate that to take final action at our November meeting.

CHAIRMAN FOOTE:  Any further items for committee recommendations?  Seeing none, is there any other business for the committee?  Seeing none, it’s now about 10:30 and we’re adjourned.

(Whereupon, the meeting adjourned at 10:30 o’clock a.m., July 31, 2007.)
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