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The Red Drum Management Committee of the Gulf of Mexico Fishery Management Council convened in the Camellia Ballroom of the Beau Rivage, Biloxi, Mississippi, Tuesday afternoon, October 30, 2007, and was called to order at 4:55 o’clock p.m. by Chairman Karen Foote.
CHAIRMAN KAREN FOOTE:  We have until 5:30 to do what we’re going to do on red drum.  The members of the Red Drum Committee are myself, Tom McIlwain, Joe Hendrix, Harlon Pearce, and Bill Teehan.  It’s Tab E.  The first thing we have is an agenda to adopt.
ADOPTION OF AGENDA

MR. HARLON PEARCE:  I so move.
CHAIRMAN FOOTE:  The agenda has been moved and seconded and seeing no objections, the agenda stands adopted.  Next we have Approval of the Minutes, Tab E, Number 2.
APPROVAL OF MINUTES
MR. JOE HENDRIX:  Move adoption of the minutes.

CHAIRMAN FOOTE:  It’s been moved and seconded by Harlon.  Seeing no objections, the minutes stand adopted.  Now we’re on Item III, Recommendations of the Ad Hoc Review Panel for Red Drum, Tab E, Number 3.  Wayne, do you have the presentation?

RECOMMENDATIONS OF AD HOC REVIEW PANEL FOR RED DRUM
EXECUTIVE DIRECTOR WAYNE SWINGLE:  Thank you, Madam Chairman.  We convened the group in New Orleans the 9th and 10th and they were there to address your charge which was set forward by a by a motion at the last council meeting. 
The charge is to begin to establish a long-term research program to collect age structure information by cooperative research programs or MARFIN or other similar programs that could use recreational and commercial harvesters to collect samples and associated data.

As part of that process, we provided them background on the system of set-asides that the Mid-Atlantic Council utilizes.  They have established a program where they set aside 3 percent of the TAC of each of the stocks they manage and they allow that portion of the fish to be sold for compensating vessel owners or carrying out research.

We had Dr. Paul Perra from NMFS intercept us by a conference call and he gave the overview for that process and then I had discussed the North Pacific Fishery Management Council’s program, in which for some stocks and on some occasions they issue exempted fishing permits for fishing vessels to carry out research, but this is not a set-aside program.

They have such a big buffer between their harvest levels and the MSY for the stock that they can periodically sell part of those stocks to carry out research, using the exempted fishing permits.

Then Bill Teehan joined us by conference call and gave a summary of the Florida Fish and Wildlife Conservation Commission and NMFS joint sampling program for goliath grouper, in which the recreational and commercial harvesters would be selected by lottery.

In that process, I think they’ve decided that they would, over a two-year period, have to kill about 800 goliath grouper to collect the information that are needed to have a reliable stock assessment of that stock and this lottery process would be used to allow recreational and/or commercial vessels to be the group that harvests the goliath grouper and then they would provide either the data or the portions of the carcass of the animal, so that that information could be collected from them.

I did also point out to them that the MARFIN was not really suited for long-term data collection programs.  They typically limit those type of research programs to a three-year period, at max, and the cooperative research program is similar, but it typically limits or has most of the research that they fund is annual research, or maybe two years.

I guess at nighttime, we kind of developed some background stuff for the use of your panel and we put together alternatives for implementing long-term stakeholder involvement and this included the goliath grouper example and the set-aside example and another example, that if we go beyond this and begin the process of development of an amendment to carry out the research needed and our data collection program needed or the system for doing that, then those alternatives would be considered in a scoping document used by the group.
I guess Ms. Cummings, who was the representative from the Southeast Fisheries Science Center, took the previous minutes of the review panel and kind of summarized those and we really didn’t get to the point of using those.

The panel did discuss, in great detail, the need for a framework that would incorporate both short and long-term needs and the collection efforts of the red drum stock assessment process.  There was also a great deal of discussion about the need to assimilate the information on the offshore component of the stock and difficulty of obtaining those data, due to the EEZ closure.

The panel noted that the set-aside programs in place for the Mid-Atlantic would have to be modified to work in red drum, since that mechanism was in place for stocks that had not currently closed to fishing in the Atlantic.

Because the red drum was closed to harvest in the EEZ, they considered that we would have to begin developing a program that would be suitable for that stock and that would probably initially need to have a determination by the Southeast Fisheries Science Center and possibly an ad hoc group from the Gulf stock assessment panels to assess whether or not what the potential harvest could be from the red drum stock for use in that assessment.

The panel, I guess, made a recommendation that the council request the Southeast Fisheries Science Center and/or a select committee formed from the Finfish Stock Assessment Panel to conduct a risk/benefit study to evaluate the potential impacts of allowing harvest in the EEZ for research purposes.  Madam Chair, that’s the first three motions they made.

CHAIRMAN FOOTE:  I think it might be good to go through all their suggestions and then we’ll go back as the committee decides to take action on it.

EXECUTIVE DIRECTOR SWINGLE:  They, without objection, made a motion that the panel recommends the council have the Southeast Fisheries Science Center, or a select committee formed from the Finfish SAP Panel to determine how many fish would need to be taken in the EEZ to increase the precision of the 2009 stock assessment.

The panel recommends that the council have staff develop a scoping document to amend the red drum plan for the purpose of developing a long-term research program.  Those were the three motions they made.

CHAIRMAN FOOTE:  That was the report of the ad hoc committee that the council appointed.  Are there any committee recommendations based on their report?

MR. PEARCE:  I would like to kind of go through these motions that were made in the committee and formalize them, if we can.  The first motion that was made at the ad hoc panel was that -- I’m putting this in the form of a motion, that the panel recommends that the council request that the Southeast Fisheries Science Center, and/or a select committee formed from the Finfish SAP, conduct a risk/benefit study to evaluate potential impacts of allowing harvesting in the EEZ of red drum for research purposes.
EXECUTIVE DIRECTOR SWINGLE:  I think that’s primarily due to the fact that red drum were considered, most of the time, as being overfished and subject to overfishing.  That’s what the risk analysis was related to.  We did check NMFS more recently and the 2006 Report to Congress had changed their status of the red drum stock and so they longer consider them as subject to overfishing, but whether or not they’re overfished was still unknown.

MR. PEARCE:  If I get a second, I’ll explain.

MR. BILL TEEHAN:  I’ll second it.

MR. PEARCE:  Basically, if we follow the goliath grouper model, which is a closed fishery already, they’re telling us that we have 71,000 fish out there and we have 1,600 we could probably take and we’re going to take probably 800 to get the data that we need.

I kind of think that’s what we’re trying to say with this motion, that we do a risk/benefit to make sure we don’t have any problems by taking fish in the EEZ, the red drum in the EEZ, in order to get a proper stock assessment.

CHAIRMAN FOOTE:  We’ve got a motion on the board.  Is there any further discussion?  Seeing none, all in favor say aye; all opposed like sign.  The motion passes.  Any further business?

MR. PEARCE:  Yes.  We had three motions that they passed at the ad hoc committee.  The second motion would be that the panel, and I would like to so move, that the panel recommends that the council have the Southeast Fisheries Science Center and/or a select committee formed from the Finfish SAP Panel to determine how many fish would need to be taken in the EEZ to increase the precision of the 2009 SEDAR stock assessment and I so move.
MR. TOM MCILWAIN:  Second.

CHAIRMAN FOOTE:  A motion and seconded by Tom.  Is there discussion?

MR. ROBIN RIECHERS:  I’m not on your committee, but one thing, and we talked about this at the last SEDAR meeting, but the reality of including any of this information in the next SEDAR set of workshops, because they will be -- Help me out, somebody.

EXECUTIVE DIRECTOR SWINGLE:  2009.

MR. RIECHERS:  It’s 2009, but the data workshop will actually start it’s fairly --

EXECUTIVE DIRECTOR SWINGLE:  It would be conducted in 2009, the data, but gathering the data would start in -- You can’t use it past 2008.

MR. RIECHERS:  I have no problem necessarily with the motion, but the reality of thinking you’re going to get the data in time to include it, if you’re going to collect new data, to include it in the data workshop, I think that’s somewhat of a fallacy, Harlon.

I’m not criticizing the committee for asking for it, but I just don’t think you’re going to get there, given that you would have to do the risk analysis, which will take some period of time, and they’ll come back and then we would have to find resources to do whatever the sampling is and conduct the sampling and then you would already be to your data workshop in the spring of 2009.  If you want to go forward with your motion, I’m not on your committee, but I just see some logistical nightmares there.

MR. PEARCE:  We see the same things, but we’ve got to start somewhere and so we’re trying to start a process and get to somewhere down the road and the next motion is going to clarify some of that, too.

EXECUTIVE DIRECTOR SWINGLE:  I think really the intent of the motion was not to worry about what comes out of the 2009 SEDAR assessment, but it’s really related to the charge of the group to develop a long-term data collection program that would go well beyond that time period.

CHAIRMAN FOOTE:  Is there further discussion?  All in favor of the motion say aye; all opposed like sign.  The motion passes.  Are there further committee recommendations?

MR. PEARCE:  One more motion that was passed at the ad hoc and I’m going to read it, but I’m going to add something to it.  The panel recommends that council have staff develop a scoping document to amend the red drum plan for the purpose of developing a long-term research program to determine the status of the stocks in the EEZ and I so move.
DR. MCILWAIN:  Second.

CHAIRMAN FOOTE:  Motion and a second by Tom.  Any discussion?  Seeing no discussion, all in favor of the motion say aye; all opposed like sign.  The motion passes.  Any further committee recommendations?
EXECUTIVE DIRECTOR SWINGLE:  No, Madam Chairman.

CHAIRMAN FOOTE:  Are there any further recommendations from the members?  Seeing none, is there any other business?  Susan, you’re not on the committee, but please bring it up.

OTHER BUSINESS

MS. SUSAN VILLERE:  I’m just going to ask this question, Karen, that I guess is pretty obvious and that is that we got this handout in your tab and I’m wondering if your committee wants to discuss how the President’s Executive Order that he signed last week is going to affect the outcome of this.

We’re going through all this, but the President has basically signed an order saying that there will be no commercial sale from harvest from the EEZ of red drum.

MR. HENDRIX:  We still have to manage the recreational fishery, though.

MS. VILLERE:  That’s a good point.

EXECUTIVE DIRECTOR SWINGLE:  Mike, do you have any comment on that?

CHAIRMAN FOOTE:  Just a second.  I had Kay and then I’ll get Mike.

MS. KAY WILLIAMS:  I guess I was probably going to ask Mike if he had a comment.  It was my understanding that an Executive Order does not supersede Magnuson or the other laws, nor did the President intend for it to do so.  

I guess, depending on what legal counsel says and whether or not it fits in or it actually takes in the account of Magnuson-Stevens and the other things, because he talks about that he wanted it to conform to all of the existing laws out there and it’s not just boom, this is what we want you to do.  I think we’ve got to look at that and get some guidance on that issue, too.

MR. MICHAEL MCLEMORE:  I think that’s sort of, to some extent, still being sorted out.  The Executive Order directs the Secretary of Commerce to prohibit the sale as appropriate, to revise current regulations to prohibit the sale as appropriate.

In the Gulf, our current regulations prohibit the harvest and possession of red drum in or from the EEZ and so it’s not really clear to me how far that is going to extend to the commercial fishery.  It looks like it’s intended to not allow commercial sale.

I guess if you are interested in doing a research program, it’s not clear to me that selling the fish is necessary to do that to find out what the status of the stock is, but build your record and we’ll see where it goes.  The Executive Order is out there and so keep that in mind.

If you read the text of the remarks that the President made when he signed it, he did say that he was directing the Secretary to use the council process and the commission process to do this.

MR. PEARCE:  I have two things.  First off, we’ve got to get a stock assessment anyway, in order to do any of that.  Second off, he does say that we have to go through the council system and third off, if we elevate the EO above the National Standards, you would be violating the doctrine of separation of powers, because a unilateral declaration by the President cannot override statutes enacted by Congress.

We’ve got a dilemma there, but I think right now we need to go through the process and let’s find out if there’s fish out there first and then we can fight this battle down the road.  I think we’re being a little premature with it, but we’ve got to get data first and find out what’s going on and then we can answer these questions as we get through the process, but it’s got to go through the Magnuson-Stevens Act first.

MR. MCLEMORE:  I don’t disagree with that, but I don’t necessarily think this is a case of the President overriding Congress.  The President has powers under the Constitution as well and he certainly has the power to issue Executive Orders like this and other powers that he can act unilaterally as well.

MR. CORKY PERRET:  We’re probably thinking way down the road, but I do think any scientific study certainly would be warranted, although the President in his order said he did this based on sound science, but my only comment, since this has been brought up, is the President doesn’t get the best advice at all times.

Roy, when you advise the President, try and explain to whoever puts this stuff together what the difference between “preserve” and “conserve” is.  He is going to preserve red drum and striped bass.  If we preserve them, I don’t know who is going to ever use them.  They’re going to be pickled in a jar, I guess, as opposed to conserving them.

DR. ROY CRABTREE:  I’ll take that sage advice, Corky, but I think, folks, we’re talking about a scoping document to amend the red drum plan.  We’re going to look at putting no sale prohibition alternatives into that plan.  I just think everyone needs to bear that in mind.

Doing the research and the assessment is consistent with the Executive Order, which says that we should periodically review the status of striped bass and red drum and so that’s fine.

MS. WILLIAMS:  I’m thinking about the preserving part of it and if you go and you research the data, you’ll find out that when we shut down the red drum fishery and had a no take, they were somewhere at fourteen million pounds and that’s all waters.  When you look at it today, if you look at just the states, minus Texas, they take fourteen million pounds.  I think the research is definitely needed.
CHAIRMAN FOOTE:  Thank you.  Any other discussion by committee members?

MR. LARRY SIMPSON:  I would make a comment to Mr. Perret.  We preserve some red drum in the SEAMAP samples and so I take that as the President supporting the SEAMAP program.

CHAIRMAN FOOTE:  I said committee members now here.  Seeing no further discussion by committee members and no other business, the Red Drum Committee stands adjourned.

(Whereupon, the meeting adjourned at 5:15 o’clock p.m., October 30, 2007.)
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