REVISED

Responses from 6 FMC on experiences with incompatible state regulations

Julie’s outgoing message: 
Wayne and Tom, Can you find out what other federal fisheries management councils are doing when they are faced with states refusing to adopt compatible regulations for an overfished species undergoing overfishing?  Are we the only Council experiencing this management paradox?  If we can learn from things others have tried, it might help us in the Gulf.  
Responses

From Pacific FMC
“There is not currently a problem with differing State and Federal regulation on the West Coast, as there is strong support for the Council process by the States of Washington, Oregon, and California.  The PSMFC has steadfastly stayed out of active fishery management, unlike on the east coast.

The Pacific Council routinely recommends fishing regulations for species that are found in both State and Federal waters, including annual, biennial, and permanent regulations as well as in-season regulation adjustments for both commercial and recreational fisheries.  The States routinely adopt conforming regulations and regulation adjustments upon NMFS adoption of Council recommendations.

There are some species that are not found meaningfully outside the 3 mile State jurisdiction boundary that are left exclusively to State fishery management.

There was an instance in the mid-80’s when the State of Oregon disagreed strongly with a closure the Council instituted for the recreational coho salmon fishery, and opened a season in State waters.  The NMFS acted formally to pre-empt this action and arranged for Federal marshals and the Coast Guard to enforce the closure in both State and Federal waters.  By the time it was common knowledge by fishery participants that federal action had been taken for pre-emption and the federal marshals were going to be on the water issuing citations (several days after the pre-emption decision), there was essentially nobody participating in the fishery.  In my opinion, this pre-emption event was a significant element in creating the current atmosphere of respect for the regional Council process. .However, the most significant element that creates the current favorable atmosphere is the active participation by State employees in Council related activities that affect their State-particularly advisory bodies and Council meetings – and the end result of regional cohesion of fishery regulations.” 
Don McIssac PFMC
From North Pacific FMC

“The state water cod fishery issue aside, the state of Alaska has always implemented mirror regulations as necessary to complement federal regulations regarding everything from catch limits to EFH closures.  The issue with the state water cod fishery is sort of the reciprocal situation to the original question; i.e., once the state establishes a catch limit for state waters, we take it off the overall quota and reduce the federal fishery to accommodate the state fishery.”
Chris Oliver  NPFMC
From Mid-Atlantic FMC

“Here's what happens in the Mid-Atlantic (seven states).  We work with the ASMFC (representing 15 coastal states including our seven) on three fishery management plans (SF, S, BSB; Bluefish; Dogfish). We usually meet jointly and agree on quotas (all our species are quota managed).  When we submit our quota specifications to NMFS there have been occasions where NMFS has lowered the Council's recommendations, but the Commission then does not alter what it had agreed.  Moreover, at this point they usually don't have the time to make such adjustments.  Now, as you know, the Secretary has the authority to preempt states [MSA Section 306 (b), (1), (B)] and lower theirs, but this has never happened on the East Coast. In addition, there have been years where we didn't agree and the ASMFC established a higher quota than ours.  

The consequence of this is that federal vessel permit holders (including charter and head boats) are governed by the lower quota.  Hence, when the federal quota is reached, that fishery is closed to federal permit holders, but non-permit holders can continue to fish in state waters until that quota is attained.  In effect, the fishery is shifted from the EEZ to state waters and prosecuted by vessels / individuals who are not governed by federal rules.  

As for the impacted stock, obviously the increased fishing mortality slows stock recovery / rebuilding which leads to more restrictive quotas in the subsequent years owing to the overarching need to achieve Bmsy by the target rebuilding year.  Until the agency exercises its preemption authority, there will always be this possibility of differing quota levels with federal rebuilding schedules adversely impacted by such differences.  Federal sector participants will then be penalized in subsequent years by bearing harsher restrictions to achieve a rebuilding target from an existing stock biomass that has been compromised by this two-quota level scenario.”
Dan Furlong MAFMC
From New England FMC 

“Dan's response is spot on.  When there are inconsistencies between federal and state regulations (quotas, catch limits, etc..), then the federal fishermen are penalized and the federal fishery (outside 3 miles) shuts down to allow for additional state vessel permitted catch from state waters.   Preemption has never been implemented to my knowledge.”
Paul Howard NEFMC
Western Pacific FMC 

“A preemption section was included in the 06 reauthorized MSA for the specific fishery and ------ the state into working with us.  For years we tried to get the state of Hawaii to agree to a seasonal closure for the deep seven bottomfish. Their proposal was to establish itty bitty permanent closures around the main Hawaiian Islands with no way to enforce (maybe submersibles that cost 600 dollars a day).  Too ridiculous to explain.  Anyway, that's how we finally got traction with the state and last year we both closed fishing for 5 months - May thru September.  Reports from fishermen after the fishery opened- larger and more fish!

Kitty Simonds WPFMC
Caribbean FMC

“We don't have that experience yet. However, the times when this has been discussed (70s and 80s) the idea was to ask the Secretary (DOC) to preempt the states. This a very controversial, sometimes politically ugly proposition that past administrations avoided at all costs. Now, with the new MSRA requirements we might have to discuss it again.”
Miguel Rolon CFMC
See summary table on next page …
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	Pacific FMC
	Mid 1980’s Coho Salmon and Oregon
	
	
	

	North Pacific FMC
	
	
	Ongoing: Cod in state waters
	

	Mid-Atlantic FMC
	
	When NMFS sets lower quota then ASFMC, then federal permit holders close when NMFS quota is caught, while non-permit holders continue fishing in state waters until ASFMC quota is caught. 
	
	

	New England FMC
	
	Federal fisheries shut down in response to additional state vessel permitted catch in state waters. 
	
	

	Western Pacific FMC
	Seven bottomfish closed in state and federal waters after threat of preemption or actual preemption. 
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	No incompatibility 
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