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1 INTRODUCTION

Management of the recreational red snapper fishery began in 1984 with the implementation of the original Reef Fish Fishery Management Plan.  A history of recreational red snapper fisheries management is provided in Appendix A.

As a result of increasingly restrictive management measures and adverse social and economic impacts imposed on the recreational sector under the current management strategies, an Ad Hoc Recreational Red Snapper Advisory Panel (AHRRSAP) was created by the Council in mid-2007 and given a broad charge of finding new and innovative ways to manage the recreational red snapper fishery, as well as ways to reduce bycatch in the recreational red snapper fishery.  
Charge of the Ad Hoc Recreational Red Snapper AP

In assisting the Council in improving the management of red snapper and minimizing bycatch in the private and for-hire recreational red snapper fisheries, the charge of the Ad-hoc Red Snapper Recreational Advisory Panel is:

· To evaluate and recommend innovative management strategies for the private and for-hire recreational red snapper fisheries of the Gulf of Mexico. Approaches to consider include, but are not limited to, random distribution systems such as lotteries, community-based approaches, incentive-based approaches such as IFQs, effort control measures such as license limitations, and, any other novel approaches deemed relevant by the AP; 


· To evaluate and recommend innovative approaches to minimizing bycatch and bycatch mortality in the private and for-hire recreational red snapper fisheries of the Gulf of Mexico. Approaches to consider include, but are not limited to, methods to improve the survival of released fish such as gear requirements or fisherman training, methods to avoid the capture of undersized or out-of-season fish such as seasonal area closures or fisherman training, and, methods to account for otherwise unavoidable regulatory discards such as bycatch banking/exchange programs or reclassification of regulatory discards to legal harvest; and, 

· To assist the Council in the design, implementation, and evaluation of the recommended measures.

The 15 voting members of the Panel consist of private recreational red snapper fishermen, charter boat operators, party boat operators, and a coastal resources management officer.  In addition, there are three non-voting members representing commercial red snapper fishermen, law enforcement, and an environmental organization (see list of members, Appendix C). 

To date, the Panel has met three times: November 13-14, 2007 in Tampa, Florida, January 9-11, 2009 in Tampa, Florida, and March 25-26, 2008 in Mobile, Alabama.   At its first meeting, the Panel elected a chair and vice-chair and began the process of developing recommendations for the Council.  Starting from scratch, a process consisting of several steps was designed to produce a well thought out set of recommendations:
1. Develop a set of goals and objectives to guide the Panel and Council in determining appropriate actions to pursue.

2. Develop a preliminary list of potential strategies in a range of management functions for further investigation.

3.  Learn more about the strategies in the initial list through presentations to the Panel and individual investigations.

4. Based on the goals and objectives, and on the knowledge gained from research and presentations, develop specific recommendations to the Council for further consideration and possible development into management actions.
During the first and second meetings (and part of the third) the Panel created an initial list of objectives for recreational red snapper fisheries management, and generated more than 50 ideas covering a broad range of management concerns for improving recreational red snapper fisheries management or to reduce bycatch mortality was generated for subsequent evaluation.  These ideas were categorized into the following management areas of concern:

A. Short-term strategies to lengthen the current fishing season

B. Data collection
C. Education and enforcement

D. Artificial reefs and marine reserves

E. Bycatch reduction

F. Other alternative management strategies

Over the course of the three meetings, the Panel received presentations on the following:
· Council process
· History of recreational red snapper management

· NMFS analyses of a first fish rule

· Individual fishing quotas
· Regional fishing associations

· Fishing community quotas

· Angling Management Organizations

· Fish harvest tags/stamps

· Marine protected areas and artificial reefs

· Review of recreational red snapper landings and for-hire permit statistics

· Sea Grant educational programs on use of venting tools, dehooking devices, and circle hooks

· Legal considerations regarding red snapper reallocations and IFQ referendum requirements

At the third meeting, the Panel reviewed its list of ideas and generated specific management recommendations to the Council.  At the direction of the Council member in attendance, the Panel focused its attention on short-term strategies to lengthen the current recreational fishing season, but also made recommendations for longer term actions and actions to improve all facets of recreational fisheries management.
2 Recommendations of the Ad Hoc Recreational Red Snapper AP
2.1 Recreational Red Snapper Management Objectives

The Panel voted without opposition to recommend the following as the objectives for recreational red snapper fishery management, with equal priority for all objectives:

1. Design flexible management strategies for the recreational red snapper fishery.

2. Optimize red snapper management to provide the greatest access for the longest amount of time and provides a catch level that sustains participation.

3. Maintain a stable and profitable for-hire sector.

4. Improve Council’s notification of recreational fishermen to increase involvement in management decisions.

5. Identify reef fish participants in the private recreational fishing sector (federal).

6. Provide a reliable and verifiable reporting mechanism for the private recreational fishing sector.

7. Reduce bycatch and bycatch mortality.

8. Restore red snapper biomass to a level supporting a sustainable fishery.

9. Establish a voluntary buyout program for the recreational for hire sector to reduce over capacity in the red snapper fishery.

10. Implement appropriate regional management strategies.

11. Inform the Council of the cumulative adverse impacts of economic downturns, all regulations and increased input costs (fuel).

2.2 Recreational Red Snapper Management Recommendations

The Panel worked through its list of previously generated ideas as well as new ideas that were brought forth at the March meeting.  These ideas encompassed a range of management related activities including alternative management ideas, bycatch reduction, data collection, education and enforcement, and artificial reefs and marine reserves.  At the direction of Council representative Kay Williams, the Panel focused primarily on short-term ideas to extend the fishing season as the highest priority, followed by alternative management ideas, bycatch reduction, and then the remaining areas.  The recommendations are arranged below by category rather than in chronological order to present the recommendations in logical groupings.  Ideas that were generated but subsequently withdrawn or voted down are listed in the Considered but Rejected section.
2.2.1 Management Ideas to Extend the Fishing Season in the Short Term

Recommendation #1:  The Panel noted that Section 306 of the Magnuson-Stevens Act, while generally recognizing the jurisdiction or authority of any State within its boundaries, provided an exception under which NMFS could regulate a fishery within state boundaries under certain conditions
.  The Panel felt that these conditions existed with red snapper.  While some Panel members were concerned about states rights issues, other felt that, without pre-emption, Louisiana, Mississippi and Alabama were taking a disproportionate adverse impact from  the need for NMFS to shorten the red snapper fishing season in federal waters.

The Panel recommends that the Council request that NMFS immediately implement the Section 306 exception which gives the federal government the authority to preempt state regulations regarding the red snapper fishery.  (Motion passed 9-4)
Recommendation #2:  Panel members discussed whether it was possible to use an emergency rule to relieve the adverse economic impacts that the recreational fishing industry is experiencing.  Steven Atran noted that the emergency rule guidelines (see appendix) allowed unforeseen economic losses as justification for an emergency rule, and that there was a precedent.  In 1992, after the commercial red snapper quota was filled in February due to the new derby effect, the Council requested, and NMFS implemented, a one-time emergency reopening of the commercial fishery under a 1,000 trip limit to relieve economic hardship.  The emphasis was on “one-time”.  Analyses of the emergency action indicated that a one-time overharvest of the commercial red snapper fishery would not hurt the rebuilding plan.  Some Panel members questioned whether the recreational fishery’s current economic problems were unforeseen.  It was suggested that the degree of hardship was unforeseen due to state’s regulatory noncompliance, increasing fuel prices, and declining economy.

The Panel recommends that the Council request to NMFS that an emergency rule be implemented for a one time extension of the recreational red snapper season to relieve unforeseen economic hardships. (Motion passed unanimously)
Recommendation #3:  Some Panel members felt that increasing the red snapper minimum size limit might be a way to extend the season by slowing down harvest.  Steven Atran noted that there had been a very negative reaction and reports of high release mortality when the Council raised the size limit to 18 inches in 1999 to extend the season.  However, Panel members felt that in 2008 there were more bigger fish so that discard mortality would be less of a problem than in 1999.
The Panel recommends that the Council explore having the minimum size limit changed from 16” to 18 or 20 inches in the recreational red snapper fishery in order to extend the season. (Motion passed 8-6)
2.2.2 Other Alternative Management Ideas

Recommendation #4:  The Panel felt that improvements in the red snapper stock and reductions in fishing effort had occurred since the last stock assessment that could allow TAC to be increased and the recreational fishing season to be extended.  The next full red snapper stock assessment is not scheduled until 2012, with an update assessment scheduled in late 2009.  In order to take advantage of improvements in the stock and reductions in effort, the Panel would like the next red snapper assessment to be moved up as much as possible.
The Panel recommends that the Council request that the SEDAR Steering Committee expedite the next red snapper stock assessment. (Motion passed unanimously)
Recommendation #5:  During a presentation earlier in the meeting, Jim Bohnsack displayed a slide showing that a 10 year old female red snapper of 61 cm (24 inches) produced as many eggs in a season as 212 3 to 4 year old females of 42 cm (16.5 inches).  Seeing the value of older and larger fish to the spawning population, the Panel voted to recommend a slot limit, with an allowance for one oversized fish in order to avoid or reduce regulatory release mortality.
The Panel recommends that the Council establish a red snapper slot limit with only one fish over the slot limit in the red snapper bag limit in order to save spawning size fish.  (Motion passed with three opposed.)
Recommendation #6:  The Panel discussed splitting the Gulf into two or more regions for purposes of regionalized management.  Steven Atran suggested that, while the Gulf stock was treated as a single unit throughout its range, it might be possible to have different closed seasons to address different peak fishing seasons, as long as the closed seasons produced the same percent reductions, i.e., were functionally equivalent.

The Panel recommends that the Council explore the possibility of regionalized management of red snapper. (Motion passed unanimously) 

Recommendation #7:  The Panel considered allowing anyone to purchase or sell commercial IFQ shares after the five-year restriction on IFQ transfer expires.  One Panel member felt that this action would let environmental groups buy and retire shares.  This could be avoided by including a use it or lose it clause.

The Panel recommends that the Council allow all sectors to purchase or lease commercial IFQs with a “use it or lose it” requirement once the current moratorium ends. (Motion passed with one opposed)
Recommendation #8 and #9:  The Panel discussed IFQ systems for both the for-hire and private recreational sectors.  The Panel did not get into specifics such as the basis for allocation, only whether to explore the idea of IFQs.  It was recognized that any potential system for a private recreational IFQ system would likely be different that a for-hire IFQ system.  Some Panel members opposed splitting up the for-hire and private recreational sectors, but other felt that this would give the industry more flexibility.  After discussion, the following motions were passed.

The Panel recommends that the Council explore an IFQ system in the for-hire sector. (Motion passed 8-6)
The Panel recommends that the Council explore an IFQ system in the private recreational sector.  (Motion passed 10-4)
Recommendation #10:  Given that the immediate issue driving the red snapper regulations is the need to end overfishing immediately; Panel members felt that redefining overfishing could be a way to provide some regulatory relief without violating the Magnuson-Stevens Act.

The Panel recommends that the Council support exploring changing the overfishing definition in the plan in order to extend the recreational red snapper fishery season to lessen the economic impact. (Motion passed unanimously)

2.2.3 Reduce Bycatch Mortality

Recommendation #11:  Although previous analyses presented to the Panel by NMFS indicated that a first fish rule in the recreational fishery would shorten the season and would not aid in rebuilding the stock, Panel members still felt that it should be considered as a bycatch reduction action.

The Panel recommends that the Council explore the possibility of a first fish rule to reduce bycatch mortality. (Motion passed with one opposed)
Recommendation #12:  Some Panel members felt that raising red snapper TAC and allowing fish to be kept that would otherwise be part of the discard mortality might be an approach to reduce discard mortality.
The Panel recommends that the Council support the possibility of raising TAC in the recreational red snapper fishery as a means of bycatch reduction. (Motion passed with one opposed)
Recommendation #13:  The Panel continued to support an idea from a previous meeting to limit the number of hooks used per gear as a way to encourage better handling and reduce release mortality.

The Panel recommends that the Council limit the number of hooks dropped per line to two for the recreational red snapper for-hire sector. (Motion passed 8-6)
Recommendation #14:  The Panel discussed a staff suggestion to have the regulations allow fish to be placed in a live well for purposes of resuscitation prior to release.  Some Panel members added that this could be used to move fish away from areas where dolphin or other predators are waiting for released fish.

The Panel recommends that the Council allow a live well onboard recreational red snapper for-hire vessels to facilitate recovery of pre-release fish.  (Motion passed unanimously)
2.2.4 Data Collection

Recommendation #15:  The Panel felt that, in order to better manage the recreational red snapper fishery and improve data collection, the highest priority should be given to identifying the universe of recreational red snapper fishermen through the creation of a of a recreational reef fish permit and red snapper endorsement.  Such permit and endorsement could be applied either to the individual fishermen, or to the vessel.

The Panel recommends that the Council establish a reef fish permitting system and red snapper endorsement for recreational fishermen (or vessels), and that this action be given the highest priority by the Council. (Motion passed unanimously)
Recommendation #16:  The Panel felt that a reporting system on all reef fish permitted headboats and charter boats could provide useful information directly from the operators in the for-hire fishery.  Such a system could be implemented through traditional logbooks, electronic logbooks, or a web-based reporting system.  Validation of the logbook data could be provided by an observer system.  The Panel rejected implementing on all recreational fishermen, however, feeling that such a system, while providing a large amount of data, would provide low-quality data due to inaccurate or mis-reporting (see Considered but Rejected section).  

The Panel recommends mandatory headboat and charter boat reporting systems (including electronic logbooks/web-based reporting) on all reef fish permitted vessels.  (Motion passed unanimously)
Recommendation #17:  The Panel noted that the Council previously voted to recommend that NMFS implement an observer system on both commercial and for-hire vessels, but that the observer system has only been established for the commercial sector
.  Implementing the observer system on for-hire vessels would help to validate logbook information as well as to obtain information on bycatch.
The Panel recommends that the Council recommend implementing the current observer system for for-hire vessels in order to validate logbook records.  (Motion passed unanimously)
Recommendation #18:  As a way to supplement observer data on a larger number of for-hire vessels, the Panel felt that the Council should evaluate having a video monitor system installed on selected vessels.  Such a system would be installed on a per trip basis, not for 365 days per year.  Initially, the Panel considered making such a system mandatory, but felt that the data would be more reliable if it were voluntary.  
The Panel encourages the Council to explore a voluntary option for a video monitoring system for those for-hire vessels that wish to carry one.  (Motion passed with two opposed)
Recommendation #19:  Panel members felt that a voluntary tag and release program by recreational and for-hire fishermen with an incentive for reporting tags could help improve data collection, particularly during closed seasons.  Andy Strelcheck stated that such a program would not improve the assessment information substantially due to a low rate of tag returns.  However, Panel members felt that this could serve as an educational program as well as a data collection program.

The Panel recommends that the Council support a voluntary tag and release program in the recreational and for-hire sector.  (Motion passed with three opposed)
Recommendation #20:  The Panel felt that contracting with a third party to review new data for the recreational red snapper fishery on an annual basis  would help to validate the data used in SEDAR assessments, and would help shorten the time between stock assessments.  Steven Atran noted that there is already a Data Review workshop as part of the SEDAR process, but Panel members explained that this motion was intended to supplement, not replace, the SEDAR system.

The Panel recommends that a third party independent data collection agency be contracted immediately to review data on a yearly basis on the red snapper recreational fishery to reduce the time between stock assessments. (Motion passed with one opposed)
Recommendation #21:  Panel members suggested that a red snapper endorsement for for-hire vessels be established, with a qualifier to be determined by the Council and NMFS, in order to get a better idea how many for-hire vessels actually fish for red snapper.  Some Panel members felt that a qualifier might exclude some vessels that fish for red snapper but have limited participation.  However, the qualifier is a necessary component, since without it, vessels might acquire an endorsement even if they don’t fish for red snapper, in order to keep their options open.

The Panel recommends that a recreational charterboat red snapper endorsement (with qualifier) be implemented to find out who is actually fishing for red snapper. (Motion passed 8-6)
Recommendation #22:  In a similar motion, the Panel recommended a red snapper permit in the for-hire sector, but with an earned income requirement as the qualifier.  There was a lengthy discussion that such a qualifier may have different impacts by region.  For example, in Texas and Louisiana, a large number of charterboats are part-time, and owners may not be able to meet an income requirement that may be appropriate in other areas.  Some Panel members suggested that an income qualifier be adjusted on a regional basis. (Note: this motion was made well after the above motion, and the Panel members may not have been aware that they made the previous motion – SA)
The Panel recommends that there be a permit with an earned income requirement (the percentage to be determined later) for head boats and charterboats in the recreational red snapper fishery. (Motion passed unanimously)

Recommendation #23:  One Panel member suggested that a catch card program, as used in west coast states, could be used in the private recreational fishery to keep track of who is fishing for red snapper and how much they are catching.  He noted that, out west, it was a violation to be caught with a fish that was not recorded on the catch card.  Since the catch card is filled out at the time of capture, it does not rely on fishermen’s long-term memory.  Some Panel members felt this would be difficult to enforce.  Others felt it would be more reliable if it was the boat owner who had the requirement to track catches on his vessel.
The Panel recommends that a catch card program be enacted for the private sector to track effort and landings in the recreational red snapper fishery. (Motion passed 8-6)
2.2.5 Enforcement and Education

Recommendation #24:  Panel members felt that the effectiveness of the red snapper regulations is hampered by inadequate enforcement and by a lack of education as to the regulations and the purposes for them.  Although some Panel members felt that a recommendation for more funding in this area was just a feel-good measure, the following motion passed unanimously.

The Panel recommends that funding be found in federal and state budgets for enforcement and education.  (Motion passed unanimously)
Recommendation #25:  Right now, the captain or owner of a vessel is responsible for fishing violations on his vessel, even if committed by others.  As a result, some Panel members indicated that captains are sometimes encouraged by customers to break the rules, since the customers will not be held liable.  Panel members felt that there would be better compliance if everyone was held accountable for his or her individual actions.

The Panel recommends that the Council make a recommendation to NOAA General Counsel that all parties, including the passengers, on a charterboat or other for-hire vessel, can be held liable for violations committed by those parties. (Motion passed with 8-4)

2.2.6 Artificial Reefs and Marine Reserves

Recommendation #26:  Panel members felt that a red snapper stocking program combined with an artificial reef building program would be effective in accelerating the red snapper recovery.  Releases of hatchery fish and design of reefs to avoid high profile reefs would need to take into account in order to avoid releasing fish in areas with a high number of predators.   Steven Atran noted that large artificial reef programs and stocking programs are both very expensive, and the Council did not have the funding.  However, Panel members responded that states are currently finding the money to build reefs.  Other concerns were expressed by non-voting members about hatchery releases resulting in introduced diseases or reduction of genetic diversity.  However, the voting members unanimously supported this idea.

The Panel moves to recommend a very aggressive federal artificial reef building and stocking program of red snapper. (Motion passed unanimously)
2.2.7 Other Recommendations
Recommendation #27:  Some Panel members felt that the Council gives less credence to fishermen than to scientists when making management decisions.  It was felt that, as observers of the resource, the fishermen’s information should be validated.  However, after it was pointed out by Kay Williams that the Council has changed its preferred alternatives based on public testimony, the original motion to recommend that the Council consider the opinions of people in the recreational sector as much as scientists was withdrawn and replace with a motion asking the Council to give more credence to advice from its advisory panels.

The Panel moves to recommends that the advice given by all advisory panels be given more credence by the Council than is currently given. (Motion passed unanimously)

2.3 Considered but Rejected Ideas

Alternatives to Extend the Fishing Season

The Panel, after recommending that the Council request that NMFS take action to pre-empt state regulations under Section 306, considered a motion to recommend a one fish bag limit as a way to extend the federal season in the event NMFS does not implement Section 306.  The thought was that this would reduce the red snapper fishery to a bycatch fishery while targeting other species, and the one fish limit would reduce discard mortality by allowing retention of the incidental red snapper bycatch.  However, after discussion, it was felt that this would not eliminate the directed fishery.  Fishermen would still target their one red snapper, and then go on to target other species.  Therefore, this motion was withdrawn.

The Panel moves to do an analysis on a one fish bag limit and extending the season in case the 306 exception is not implemented. (Motion withdrawn)
A motion was made to have vessels fish on alternate (odd/even) days based on the last digit of their permit number.  However, the original motion was withdrawn, and a reworded motion failed, withdrawn when Panel members suggested that while it would lengthen the season, it would not lengthen the number of fishing days for a given vessel, and would lead to effort shifting on a vessel’s open days.

The Panel moves to recommend that the recreational red snapper season start May 1st through Labor day, a 2 fish bag limit and 16” size limit, and to have vessels fish on alternate (odd/even) days based on the last digit of the reef fish permit number with an option to alternate fishing days if two or more boats are owned. (Motion withdrawn)
The Panel moves to recommend that the recreational red snapper season start May 1st through Labor day, with a 2 fish bag limit and 16” size limit and each vessel could land fish on alternate(even/odd) days.(Motion failed 2 - 11)
A motion was made to consider splitting the recreational red snapper season into a Spring season and a Fall season, similar to commercial red snapper season prior to IFQs.  While there was some interest in using this to address different peak seasons in different parts of the Gulf, once again, this would not produce any increase in the number of fishing days.
The Panel moves to recommend that the Council evaluate the feasibility of a recreational red snapper season being split between a Spring and Fall season, with the exact dates to be determined later.  (Substitute Motion failed 6 – 7)
A similar motion was made near the end of the meeting to split the red snapper season into two specific time periods and keep it closed in June and July.  Panel members objected to trying to get a change this year because trips have already been booked based on the published season.  Other Panel members objected to closing the recreational fishery during the peak fishing months of June and July.

The Panel moves that the recreational red snapper season change to opening on April 15 to June 1,  close June & July, and open again August 15 until the rest of the recreational quota is caught. (Motion failed 8-6)
A motion to ask NMFS to factor days not fished into the regulations was withdrawn after Andy Strelcheck explained that bad weather days are averaged into the overall effort for a given year in the assessment.  A similar motion with different wording was deleted.

The Panel moves to recommend that days not fished need to be factored into regulations. (Motion withdrawn)

The Panel moves to recommend that recreational anglers be given credit for their part in the reduction of fishing effort and bycatch reduction in the snapper industry (motion deleted)
A motion to recommend that catch-and-release days be inserted into the fishing season was deleted for being impracticable and increasing discard mortality.

The Panel moves to recommend that a catch and release day be implemented in exchange for an extra day at the end of the season. (Motion deleted)
The Panel considered requesting analyses as to whether eliminating the double bag limit on for-hire vessels out over 24 hours would extend the season significantly.  However, some Panel members felt that this would increase the number of one-day trips and result in higher release mortalities.
The Panel moves to recommend that the Council quantify the number of additional days that would be added to the red snapper season through the elimination of double limits on multi-day trips in the for-hire sector.(Motion failed 8-6.)
Reduce Bycatch Mortality

The following ideas from previous meetings were reviewed, but there were no motions made to recommend them to Council for further consideration to reduce bycatch mortality.

· Explore the impacts of concurrent bottom fishing and snapper fishing seasons in an effort to reduce off-season bycatch.

· Consideration of a maximum depth boundary for red snapper fishing.

· Explore monitoring methods that would improve the viability of a first fish rule.

· Bycatch allowance for otherwise dead discards.

Education and Enforcement

The Panel felt that a program to periodically educate charter boat captains on the charter boat survey, included as a recommendation from a previous meeting, was unnecessary and would not improve the data obtained.

The Panel moves to delete a previous recommendation to periodically educate captains on existing charterboat survey. (Motion passed unanimously)
Data Collection
The Panel discussed an idea from a previous meeting to require a mandatory reporting system on all recreational fishermen in the EEZ.  However, they felt that such a mandatory system, while producing a large quantity of data, would produce low quality data due to mis-reporting or inaccurate reporting, and that the data would not be useful to assessment biologists.  Some Panel members suggested that a voluntary system might be more accurate, but no motion was made to recommend one. (Note: the motion being discussed would have required mandatory reporting for all “permitted” fishermen, i.e., for-hire, but the Panel discussed it as applying to all “recreational” fishermen.  The motion below is reworded to reflect what the Panel thought it was discussing.)

The Panel moves to delete the recommendation for a mandatory reporting system from all recreational fishermen system (including electronic logbooks/web-based reporting).  Motion passed 1 opposed.

After discussion about a possible mandatory VMS requirement on for-hire vessels, the Panel felt that this would not add anything to data collection that was not already included in a logbook program.  The Panel was also concerned about the potential consequences of requiring VMS electronics on small vessels with open cockpits that did not provide protection from salt spray or rain.  Some Panel members, however, felt that VMS would be useful to insure that for-hire vessels stay out of restricted areas such as marine reserves. 
The Panel moves that the recommendation for VMS on for-hire vessels be deleted. (Motion passed with two opposed)

Other Recommendations
Some Panel Members felt that the Council did not give the same consideration to fishermen as it gives to scientists when making management decisions.  However, Kay Williams pointed out that the Council has changes its preferred alternatives based on public testimony.    Therefore, the following motion was withdrawn in favor of a similar but more limited motion asking that the advice of advisory panels be given more credence.

The Panel moves to recommend that the Council consider the opinions of people in the sector who have vast knowledge of the red snapper fishery and value their opinion as well as scientific opinions. (Motion withdrawn)
A motion to recommend designation red snapper as a gamefish was withdrawn.  It was previously pointed out that any reallocation of red snapper may require a referendum and approval by commercial red snapper IFQ shareholders.
The Panel moves to request the Council to explore the idea of designating red snapper as a game fish species. (Motion withdrawn)
A suggestion to consider establishing marine recreational fishing zones with an area allocation of the recreational allocation and tightly controlled effort within the zones to allow year-round fishing was considered impractical and was withdrawn.
The Panel moves to explore the possibility of designating marine recreational only fishing zones. (Withdrawn)
A motion was made to remove red snapper from the reef fish complex for one year in order to gather information on the fishery that is unbiased by fishing regulations.  However, the motion was withdrawn as being impractical.

The Panel moves to consider removing red snapper from the reef fish complex for one year. (Withdrawn)

Appendix A – History of Recreational Red Snapper Management

	Effective Date
	Minimum Size Limit
	Bag Limit
	Other Comments
	TAC
	Comm. Quota
	Rec. Alloc.

	
	
	
	
	
	
	

	November 8, 1984
	12 inches FL
(13 inches TL)
	Up to 5 undersized red snapper allowed per person per trip
	Headboats exempt until May 8, 1986
	
	
	

	
	
	
	
	
	
	

	February 21, 1990
	13 inches TL
(fork length rule removed from regs)
	7 per person per trip (also a daily possession limit)
	
	
	3.1 mp
	

	
	
	
	
	
	
	

	August 23, 1991
	
	
	
	4.0 mp
	2.04 mp
	1.96 mp

	
	
	
	
	
	
	

	March 23, 1993
	
	
	
	6.0 mp
	3.06 mp
	2.94 mp

	
	
	
	
	
	
	

	February 7, 1994
	14 inches TL
	
	
	
	
	

	
	
	
	
	
	
	

	January 1, 1995
	15 inches TL
	5 per person per trip (also a daily possession limit)
	
	
	
	

	
	
	
	
	
	
	

	September 15, 1996
	
	
	
	9.12 mp
	4.65 mp
	4.47 mp

	
	
	
	
	
	
	

	Sustainable Fisheries Act of 1996 required recreational red snapper allocation to be treated as a quota.

	
	
	
	
	
	
	

	September 2, 1997
	
	
	Recreational quota closure November 27, 1997
	
	
	

	
	
	
	
	
	
	

	May 14, 1998
	
	4 per person per trip (also a daily possession limit)
	
	
	
	

	
	
	
	
	
	
	

	October 1, 1998
	
	
	Recreational quota closure October 1, 1998
	
	
	

	
	
	
	
	
	
	

	June 4 to August 29, 1999
(emergency rule)
	18 inches TL
	
	Recreational quota closure August 29, 1999
	
	
	

	
	
	
	
	
	
	

	January 1, 2000
	16 inches TL
	
	Recreational season fixed at April 21 – October 31
	
	
	

	
	
	
	
	
	
	

	May 2, 2007
(interim rule)
	
	2 per person per trip (also a daily possession limit)
	Zero bag limit for captain and crew of for-hire vessels
	6.5 mp
	3.315 mp
	3.185 mp

	
	
	
	
	
	
	

	February 26, 2008
	
	2 per person per trip (also a daily possession limit)
	Zero bag limit for captain and crew of for-hire vessels;
Recreational season fixed at June 1 – August 5;
Non-stainless steel hooks when using natural bait, venting tools, and dehooking devices required.
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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric Administration

50 CFR Chapter VI

[Docket No. 970728184-7184-01; I.D. 060997C]

Policy Guidelines for the Use of Emergency Rules

AGENCY: National Marine Fisheries Service (NMFS), National Oceanic and Atmospheric Administration (NOAA), Commerce.

ACTION: Policy guidelines for the use of emergency rules.

-----------------------------------------------------------------------

SUMMARY: NMFS is issuing revised guidelines for the Regional Fishery Management Councils (Councils) in determining whether the use of an emergency rule is justified under the authority of the Magnuson-Stevens Fishery Conservation and Management Act (Magnuson-Stevens Act). The guidelines were also developed to provide the NMFS Regional Administrators guidance in the development and approval of regulations to address events or problems that require immediate action. These revisions make the guidelines consistent with the requirements of section 305(c) of the Magnuson-Stevens Act, as amended by the Sustainable Fisheries Act.

DATES: Effective August 21, 1997.

FOR FURTHER INFORMATION CONTACT: Paula N. Evans, NMFS, 301/713-2341.

SUPPLEMENTARY INFORMATION:

Background

    On February 5, 1992, NMFS issued policy guidelines for the use of emergency rules that were published in the Federal Register on January 6, 1992 (57 FR 375). These guidelines were consistent with the requirements of section 305(c) of the Magnuson Fishery Conservation and Management Act. On October 11, 1996, President Clinton signed into law the Sustainable Fisheries Act (Public Law 104-297), which made numerous amendments to the Magnuson-Stevens Act. The amendments significantly changed the process under which fishery management plans (FMPs), FMP amendments, and most regulations are reviewed and implemented. Because of these changes, NMFS is revising the policy guidelines for the preparation and approval of emergency regulations. Another change to section 305(c), concerning interim measures to reduce overfishing, will be addressed in revisions to the national standards guidelines.

Rationale for Emergency Action

    Section 305(c) of the Magnuson-Stevens Act provides for taking emergency action with regard to any fishery, but does not define the circumstances that would justify such emergency action. Section 305(c) provides that:

    1. The Secretary of Commerce (Secretary) may promulgate emergency regulations to address an emergency if the Secretary finds that an emergency exists, without regard to whether a fishery management plan exists for that fishery;

    2. The Secretary shall promulgate emergency regulations to address the emergency if the Council, by a unanimous vote of the voting members, requests the Secretary to take such action;

    3. The Secretary may promulgate emergency regulations to address the emergency if the Council, by less than a unanimous vote of its voting members, requests the Secretary to take such action; and

    4. The Secretary may promulgate emergency regulations that respond to a public health emergency or an oil spill. Such emergency regulations may remain in effect until the circumstances that created the emergency no longer exist, provided that the public has had an opportunity to comment on the regulation after it has been published, and in the case of a public health emergency, the Secretary of Health and Human Services concurs with the Secretary's action.

Policy

    The NOAA Office of General Counsel has defined the phrase ``unanimous vote,'' in paragraphs 2 and 3 above, to mean the unanimous vote of a quorum of the voting members of the Council only. An abstention has no effect on the unanimity of the quorum vote. The only legal prerequisite for use of the Secretary's emergency authority is that an emergency must exist. Congress intended that emergency authority be available to address conservation, biological, economic, social, and health emergencies. In addition, emergency regulations may make direct allocations among user groups, if strong justification and the administrative record demonstrate that, absent emergency regulations, substantial harm will occur to one or more segments of the fishing industry. Controversial actions with serious economic effects, except under extraordinary circumstances, should be done through normal notice-and-comment rulemaking.

    The preparation or approval of management actions under the emergency provisions of section 305(c) of the Magnuson-Stevens Act should be limited to extremely urgent, special circumstances where substantial harm to or disruption of the resource, fishery, or community would be caused in the time it would take to follow standard rulemaking procedures. An emergency action may not be based on administrative inaction to solve a long-recognized problem. In order to approve an emergency rule, the Secretary must have an administrative record justifying emergency regulatory action and demonstrating its compliance with the national standards. In addition, the preamble to the emergency rule should indicate what measures could be taken or what alternative measures will be considered to effect a permanent solution to the problem addressed by the emergency rule.

    The process of implementing emergency regulations limits substantially the public participation in rulemaking that Congress intended under the Magnuson-Stevens Act and the Administrative Procedure Act. The Councils and the Secretary must, whenever possible, afford the full scope of public participation in rulemaking. In addition, an emergency rule may delay the review of non-emergency rules, because the emergency rule takes precedence. Clearly, an emergency action should not be a routine event.

Guidelines

    NMFS provides the following guidelines for the Councils to use in determining whether an emergency exists:

Emergency Criteria

    For the purpose of section 305(c) of the Magnuson-Stevens Act, the phrase ``an emergency exists involving any fishery'' is defined as a situation that:

    (1) Results from recent, unforeseen events or recently discovered circumstances; and

    (2) Presents serious conservation or management problems in the fishery; and

    (3) Can be addressed through emergency regulations for which the immediate benefits outweigh the value of advance notice, public comment, and deliberative consideration of the impacts on participants to the same extent as would be expected under the normal rulemaking process.

Emergency Justification

    If the time it would take to complete notice-and-comment rulemaking would result in substantial damage or loss to a living marine resource, habitat, fishery, industry participants or communities, or substantial adverse effect to the public health, emergency action might be justified under one or more of the following situations:

    (1) Ecological--(A) to prevent overfishing as defined in an FMP, or as defined by the Secretary in the absence of an FMP, or (B) to prevent other serious damage to the fishery resource or habitat; or

    (2) Economic--to prevent significant direct economic loss or to preserve a significant economic opportunity that otherwise might be foregone; or

    (3) Social--to prevent significant community impacts or conflict between user groups; or

    (4) Public health--to prevent significant adverse effects to health of participants in a fishery or to the consumers of seafood products.

Appendix C – Ad Hoc Recreational Red Snapper Advisory Panel Members

P
Gorman (Glenn) Martin, Chairman
Port Aransas, Texas 
CB
Thomas Becker, Vice-chairman
Biloxi, MS 

PB
Jerry Anderson
Anderson Brothers Deep Sea Fishing
Panama City, FL 

CB
Bobby Carter

Ocean Springs, MS 

CB
Myron Fischer
Cut-Off, Louisiana
P
Carter Fourrier
Baton Rouge, LA 

CB
Scott Robson
Destin, FL 

PSP
Louis Rossignol
Kenner, LA 

CB
Mike Rowell
Orange Beach, Alabama
CB
Mike Thierry

Dauphin Island, Alabama
P
Monty Weeks
League City, Texas 

CRM
Phillip West
City of Orange Beach
Orange Beach, AL 

PB
Johnny Williams
Williams Party Boats, Inc.
Galveston, TX 
P
Dick Wilson
Gulfport, MS
CB
Jim Zurbrick
Steinhatchee, FL 

ENV
Jeff Barger*
Environmental Defense
Austin, TX 

LE
Dave McKinney*
Cypress Mill, Texas
C
Donald Waters*
Pensacola, Florida 

*Non-Voting Members  

Key

C
commercial

CB
charter boat

CRM
coastal resources management

ENV
environmental group

LE
law enforcement

P
private recreational

PB
party boat

PSB
private recreational spearfishing
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� Section 306(b) of the Magnuson-Stevens Act reads:


(b) EXCEPTION.—


(1) If the Secretary finds, after notice and an opportunity for a hearing in accordance with section 554 of title 5, United States Code, that—


(A) the fishing in a fishery, which is covered by a fishery management plan implemented under this Act, is engaged in predominately within the exclusive economic zone and beyond such zone; and


(B) any State has taken any action, or omitted to take any action, the results of which will substantially and adversely affect the carrying out of such fishery management plan; the Secretary shall promptly notify such State and the appropriate Council of such finding and of his intention to regulate the applicable fishery within the boundaries of such State (other than its internal waters), pursuant to such fishery management plan and the regulations promulgated to implement such plan.


(2) If the Secretary, pursuant to this subsection, assumes responsibility for the regulation of any fishery, the State involved may at any time thereafter apply to the Secretary for reinstatement of its authority over such fishery. If the Secretary finds that the reasons for which he assumed such regulation no longer prevail, he shall promptly terminate such regulation.


(3) If the State involved requests that a hearing be held pursuant to paragraph (1), the Secretary shall conduct such hearing prior to taking any action under paragraph (1).


� Amendment 22, implemented July 5, 2005, contained the following preferred alternative:  “Direct NOAA Fisheries to develop and manage an observer program for the reef fish fishery. NOAA Fisheries will develop a random selection procedure for determining vessels that will be required to carry observers in order to collect bycatch information. In selecting vessels, the agency will consider the suitability of the vessel for such purpose and ensure that the universe of vessels included are representative of all statistical sub-zones in the Gulf.  Vessel permits will not be renewed for vessels that fail or refuse to carry observers in accordance with this process. The implementation of the observer program shall be initiated as soon as NOAA Fisheries obtains sufficient funding for the program.”  The discussion following the alternative suggested the following sampling rates: 2,170 days for commercial vessels (8% of commercial trips), 2,242 days for charter vessels (1% of charter trips), and 520 days for headboat vessels (4% of headboat trips). 
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