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The Operator Permit Committee of the Gulf of Mexico Fishery Management Council convened in the Assembly/Caucus Room of the Embassy Suites Hotel, Baton Rouge, Louisiana, Wednesday morning, April 9, 2008, and was called to order at 10:30 o’clock a.m. by Chairman Bobbi Walker.
CHAIRMAN BOBBI WALKER:  If you’ll take your seats, we do have a quorum.  Under Tab L, Number 1, you see an agenda.  Are there any additions or deletions? 

ADOPTION OF AGENDA
MR. CORKY PERRET:  I see Dave is here, Dave Cupka, and I see this is a partial joint management plan with the South Atlantic on a couple of species and I don’t know if they’ve had a chance to really do anything with it, but he -- 

CHAIRMAN WALKER:  What are you talking about?

MR. PERRET:  Joint Spiny Lobster and Coastal Migratory Pelagic with South Atlantic.

MS. KAY WILLIAMS:  We’re under Operator Permits.  You’re looking at the wrong day.

MR. PERRET:  I’m looking at L-2 and all I want to do is ask Dave if they’ve done anything with the joint --

MS. WILLIAMS:  You’re looking at L-2?

MR. PERRET:  Yes, you all don’t know what we’re dealing with?  Let me read it to you all.  We’re on the agenda and I just would ask if our South Atlantic representative would just tell us if they’ve been able to address anything with the joint part of this plan, to add to the agenda.  Have I confused -- Have they done anything with operator permits for the joint plans or are they planning to?  That’s my question.

MR. DAVID CUPKA:  No, we haven’t.  I’m not even sure we’ve seen it yet, but we certainly will, when we see it, and do what we need to do in terms of hearings and whatnot.

MR. PERRET:  I move adoption of the agenda.

CHAIRMAN WALKER:  Thank you so much, Mr. Perret.  Do I hear a second?  Any objection?  The agenda is approved.  We have an options paper before us and Rick is going to go through it, but I want to ask Rick some questions first.  This options paper comes from is it the Mid-Atlantic Council?

REVIEW OF OPTIONS PAPER FOR OPERATOR PERMITS
DR. RICK LEARD:  It comes from the regulations, I think, probably out of both the New England the Mid-Atlantic.  You see the whole list of species that are fisheries, actually, that operator permits are required for in the introduction and whatnot to the operator permit document that you have here.  Yes, that’s basically where it came from.

CHAIRMAN WALKER:  Then, I would ask the committee -- I remember -- I think Kay Williams brought this to the council, Kay, probably four or five years ago and we talked about operator permits then and my best recollection was that at that time there were some captains on vessels that were continually violating and the owners of the vessels were having to pay the fines and the judgments went against them and that the council wanted to do something about that, so that that captain was responsible for his violations and that he could have something taken away from him, a permit, and not be able to just go to work on another boat.  Now, that’s my recollection and then I would ask the committee if they have a different one.

DR. LEARD:  Actually, we first addressed it when we were working on Amendment 11 to the Shrimp FMP and that was when we were looking at you remember either a permit or a registration and then we also had operator permits in there.

That’s where I basically started looking into, as I mentioned, at the last meeting, looking into the other council areas and how they done it and Kay did bring it up and we started looking at it.  

We took it to scoping meetings and we took it to our Shrimp AP and the Shrimp AP, they basically recommended against operator permits and one of the main reasons, and I outline that in the document in here anyway, but since I’m already there, the main reason that they opposed them at the time was that they were having, particularly the fleet owners, a hard enough time getting captains that would meet, especially for documented vessels, that would meet U.S. citizenship.

They were afraid that if they essentially lost a captain for having his permit sanctioned or whatnot and they found another captain then that boat may be docked for thirty days while that captain applied for and got a permit.

Thirty days in the middle of shrimping season is essentially a make-it or break-it type situation and that was back then.  I think it’s probably more so now, but at any rate, the bottom line is that the Shrimp AP recommended against it and basically the council dropped operator permits out of Amendment 11.

That’s the history of where we got it and I’ve just basically resurrected it, along with some additional thoughts and a little different organization of what I had before.

MR. PERRET:  With all we’ve got to worry about, all the duties and responsibilities the staffs and our advisory panels and so on have -- We’ve heard this is an enforcement problem and is it indeed that big of a problem that we’re going to go through this and possibly require another permit?

We’ve got permits now for mackerel, reef fish, shrimp, probably everything, and this is going to be another one?  Why do we need that?  We talk about they’re required in some fisheries, but we don’t say how many fisheries they’re not required in.  

This is just another regulatory burden, in my opinion, and I don’t know why -- Why is it coming up now, if we discussed it four or five years ago and here we’re addressing it at this time?  It seems to me a most inopportune time to be putting another regulation on anybody in the fishing community.  That’s just my personal feeling.

CHAIRMAN WALKER:  Now, the council voted to do this several years ago and we never got around to it.  It is something important to vessel owners who put captains on their vessels and those vessels are in violation and I know of some owners who have paid fines in excess of $80,000 and then that captain goes right back out and does it again on another vessel.

MR. PERRET:  Again, there are rules and there are regulations and there are sanctions for violations and it seems to me this is an overkill.  If indeed we’re having a problem -- Have we heard from these vessel owners and have we heard from law enforcement that hey, we keep citing the same guy, but he doesn’t pay the fine and the owner of the vessel pays the fine?  How big of a problem is this?

CHAIRMAN WALKER:  I don’t know, Corky, but I do know that the council voted, several years ago, to do this FMP.  If you are not in agreement with it, then I would suggest that you make a motion.

MR. PERRET:  I may do that eventually.

MS. WILLIAMS:  The way this -- First of all, the reason they voted it down, as far as I can remember for the shrimp industry, is yes, there were some vessel owners that was concerned about whether or not they could actually find a captain that had this license to take the shrimp boat out.

At that time, National Marine Fisheries Service didn’t feel like they had the staff to go through all this permitting and stuff and that it was a problem.  However, since then, I would imagine that someone has shown them what this is.  It looks just like a driver’s license and anybody can apply for it.

There are no requirements, other than that you just pay the fee to get the operator’s permit.  It looks like a driver’s license, but what happens is if you’re on a vessel as a captain and you have a violation, they can come after you, instead of this captain getting off this boat and going and getting on another boat, where the owners are responsible for the fines and they have no recourse to get this money out of this captain.

What it does is he can’t go on another boat, because he’ll no longer have a license.  That will let that owner know that that person that they are hiring has been violating the law.  That’s the gist of it.

Now, whether this council wants to do it and as far as this thirty-day thing, I guess if you ever know that you want to be in the fisheries or be a captain, you just apply for this license and you get it.  

There’s no requirements, but we did hear from vessel owners in all of the fisheries that they’re being left with the fines and these operators are going and getting on another boat.  How you want to handle it, I don’t care, but that’s just the history of it.

CHAIRMAN WALKER:  I would remind the committee that this is the first time we’ve ever seen this document.  It’s a draft and it certainly isn’t anything that came, I don’t think, directly from the council.

MR. PERRET:  I don’t know if he would be prepared to comment today, but I would ask for Hal and law enforcement, either if he’s ready today, at this committee meeting, or at the next council meeting, if indeed we have a committee meeting for Operator Permits, to comment on just what the rules and regulations are.

If a captain is cited, does he indeed disappear?  Does he not pay a fine and is he not responsible for a sanction and the background on this particular issue.

CHAIRMAN WALKER:  Hal was here earlier.  There he is.

MR. HAL ROBBINS:  I’ll comment briefly.  Corky, we have had instances of rogue captains, captains that are cited and go on to other vessels and continue to violate the regulations, but as far as the number of those or the frequency and so forth, that’s something that would be better addressed by General Counsel.
I know Karen is not at this meeting, but she might be a better person to address that, because they’re the ones that end up chasing them down and repeatedly have to find them in different locations, because they’ll move not only throughout the states, but elsewhere.

The concern I have is in the document, it does say whether or not the ability to sanction the operator permits would result in a reduction in the overall number of violations is unknown.  I would hope it would, but, of course, another issue is, and it always is this, what about the innocent owner, the owner that didn’t have any involvement at all, except to own the vessel and maybe the poor judgment to hire this person.

They’re on the hook sometimes for far more than $80,000 and that’s unfortunate, because at times, they feel like they’ve got a good captain and a good crew and they’re out there doing the right thing, only to find out that they’ve been doing any number of different things, sometimes even selling their catch before they arrive in port.

There’s all kinds of things that do occur.  Obviously it’s up to the council whether or not you want to address it.   I will tell you that in some instances this is a problem, but as far as giving you the numbers, I wouldn’t be able to do that.  It’s something we might be able to get together for you, Corky.

MR. PERRET:  Just one more.  Hal, if indeed the captain is cited, he gets a NOVA and there’s a fine, does the -- If the captain doesn’t own the vessel, can he indeed disappear in the system and the owner of the vessel is stuck with paying the fine?

MR. ROBBINS:  The vessel owner is the one that ultimately has to satisfy the NOVA.

MR. PERRET:  Would an operator permit for a captain alleviate that?  Would it change?

MR. ROBBINS:  Unless there’s some additional language, it probably wouldn’t change for the owner, but yes, it would introduce a new factor for the operator.  You could hold the operator responsible, because if you sanctioned their permit, they couldn’t operate another vessel until that sanction was lifted and it would simply be a database, I imagine, that an owner could check into, to see whether or not the person has a valid permit.

MR. PERRET:  I don’t want to keep going back and forth, but -- If we had a requirement of an operator permit and the captain of a fleet vessel is cited and then he skips town, is the owner of the vessel still responsible for paying the fine?

CHAIRMAN WALKER:  I think that would depend on how the FMP was written, wouldn’t it?

MR. PERRET:  I assume so, but currently, the owner would still be responsible?

DR. LEARD:  I don’t want to speak for Karen, but I know when we discussed this before, and we did take it up in the Law Enforcement AP as well, but as I remember Karen saying, the NOVA is issued in the name of the captain and the owner.

Like Hal said, with the way you structure this, if you require an operator permit, yes, they could sanction his permit and then it would be up to somebody else as to whether or not they wanted to hire him and him operate illegally or whatever, but the owner would be responsible for paying the fine if the other guy jumped ship.  One or the other of them is going to pay, because the NOVA is going to be issued in both names.

CHAIRMAN WALKER:  Shep, can you speak to that?

MR. SHEPHERD GRIMES:  I just wanted to comment that the Magnuson Act provides for owner or operator liability and as far as who they go after, I think it’s a matter that OLE, in conjunction with GCEL, and I suspect mainly GCEL, decides which one they want to go after and who is going to be sanctioned.

I would also comment, as you mentioned, that the FMP would specify it, that’s not accurate.  The law allows either one to be responsible and it would be GCEL who determines which one is going to be held responsible and in terms of setting sanctions, in this document and elsewhere, you’ll always get the response from us that that is what GCEL decides and that the council can’t stipulate what penalties would be and which individual would be responsible.

CHAIRMAN WALKER:  Let me make sure I understand what you just said.  You just said that this council has no authority to say that the person who committed the violation be the only person who can be held responsible and is that what you said?

MR. GRIMES:  No, that’s not what I said.  I said that the law allows the owner and operator to be held liable.  This council could give its indication of a preference in the amendment, but that the FMP itself or the FMP amendment couldn’t stipulate what the penalties were, that that’s something within the scope of GCEL and that’s going to include whether they go after an operator or an owner, which is going to be a fact-specific situation.

You said the person who committed the violation.  You don’t know all the facts behind every situation and you couldn’t predict it here.  There may be an instance where the operator is working -- The owner knows where the operator is going and they’re getting substantial monies from the activities of the operators and it’s not always, as I heard earlier, a rogue operator that is responsible for the violation.  That’s why owners are also held responsible.  They’re the ones making money of it and so that’s something that GCEL would determine, based on the facts of each specific case.

MR. MICHAEL RAY:  I have a couple of things to ask.  Is the operator permit system in practice in other places of the world and if so, how has it worked?  The other is there any confidentiality issues that we’ll have to consider?

CHAIRMAN WALKER:  I think that it is in effect in the Mid-Atlantic and, Mr. Cupka, have you got something to share with us about the South Atlantic?

MR. DAVID CUPKA:  We do require operator permits in our rock shrimp fishery and they were implemented for the very reasons that Kay pointed out, because the operators often weren’t the owners of the vessels and the owners didn’t want these guys just jumping to another boat and so we did implement an operator’s license.  

There’s no requirements, other than you apply for it and pay something, I think it’s a ten-dollar fee, to get it.  It can be revoked.  I don’t know how many times they’ve done it or if they’ve ever done it, but this is something that the industry asked for themselves, the rock shrimp industry, and we did implement it for that particular fishery, but it’s the only one that we do have an operator permit in.

CHAIRMAN WALKER:  Was there anything in the amendment about -- Apparently, from what Shep says, we can’t say who is responsible for the violation.

MR. CUPKA:  I don’t think that was spelled out and I know we’ve been in discussions with them before about penalties and things like that and that definitely is their prerogative and responsibility and all, but the owners must have felt like it had some benefit, because they’re the ones that came to us and asked us to include that and implement that.  There’s got to be some benefit there, or they envisioned that there was.

MR. BILL DAUGHDRILL:  Corky answered part of my question there, but I do get phone calls fairly often from owners concerned about this very issue and telling me that a captain has gotten citations and then immediately goes to another boat.

My understanding is they have no license whatsoever and there’s nothing that we can restrict them with.  They don’t have to have a captain’s license at all and is a captain’s license and an operator permit the same thing?

CHAIRMAN WALKER:  No, an operator permit and a captain’s license is not the same thing.  Charterboats are required to have licensed captains, but to the best of my knowledge, I don’t think that commercial vessels are.

LCDR ELIZABETH KEISTER:  No, commercial fishing vessels, unless they are passengers for hire, are not required to have an operator permit.

MR. DAUGHDRILL:  Really, anybody could operate a commercial vessel?

LCDR KEISTER:  Absolutely.

MR. LARRY SIMPSON:  I, for one, think that this might have some benefit, overall benefit.  I agree that it’s an imposition.  It’s also an imposition to me to register my boat and it’s also an imposition to me to put letters on my boat and it’s also an imposition to me to go down every now and then and renew my drivers license, but some imposition is required in society.

I know at one time -- I’m blessed or cursed with a memory and I know at one time this council was told by legal counsel that they automatically cited the vessel owner and not necessarily the captain.  

Now, that might have been the case prior to some of the problems that we had in regard to the Lacey Act and no less than the council member Julius Collins, while he was on the council, talked about a problem that they were having with some captains who, after being told and warned, do not go outside of U.S. waters, would slip over the line, so to speak, into Mexican waters and subject themselves to potential Lacey Act sanctions.

He said I’ve got good captains, but I tell them what to do and when they leave the dock, they control the wheel and things of that nature.  It might have occurred as a dual citation after that, but I know that issue came up and I know Julius spoke to it.

I personally believe that everybody should be encouraged -- I think we ought to start with requiring the captain to have it, but I think we ought to encourage deckhands and everyone to apply for it.  There is no qualifications except, Kay, that you are a legal citizen.

The money should be kept small, like Dave and them have done, and it should be a rapid kind of a thing and it would take a little while to build it up, but I think it could potentially lead to some professionalism in the fishery and pride of ownership and so forth.  

We require that I have a driver’s license to drive a car and a truck, but I can’t drive one of those big-rigs down the highway.  You have to have a commercial license for that, because they require a little bit more skill and so forth.  

Then lastly, the council gave us this charge and let’s work on our charge, instead of quit second guessing them, and do what we need to do and have it finished and give it to the council and the council can do with it what they want to.  If they want to get rid of it, let them get rid of it, but let’s do what we’re told and quit talking about it.

MR. PERRET:  I’m hearing all sorts of different things.  Larry just said the council gave us a charge and I heard seven years ago and all of a sudden, now we’re addressing it, because vessel owners are having a problem.  I have yet to receive a letter or any email that they’re having a problem.  If others -- Mr. Daughdrill has got some, but how big of a problem is it?

Let me ask Mr. Grimes a few questions, if I may, Madam Chair.  Shep, did I understand you to say that the Act says the owner and/or vessel operator may be cited?
MR. GRIMES:  That is what I said.  That is my understanding.  I don’t know exactly where it is and I was looking through the Act to try to find that.

MR. PERRET:  You’re on the stand and yes or no?  You said yes.  Okay.  If that’s the case and I understand going after the owner, because if my memory is correct and the Act has not been changed, I assume it’s still subject to ability to pay on the fines and the owner of the vessel probably has got better ability to pay the fine than the operator and is that ability to pay still in the Act?

MR. GRIMES:  I don’t know.  I don’t think ability to pay -- I don’t know that there was anything in the Act about the ability to pay.  I’ll look for that, but --

MR. PERRET:  I’m sure it was there at one time, but whether it’s still there or not, I don’t know.  It may have been changed over the years, but it was based on the ability to pay.  It was one of the few acts in this country, I think, that had that, insofar as the fine schedule, ability to pay.

The owner and/or operator is sanctioned, but in many cases, the owner of the vessel has to pay the fine and would a simple recommendation from this council to whoever is appropriate that we recommend that the vessel operator be the one sanctioned and responsible for the fine suffice, rather than going through all this process?

MR. GRIMES:  Could you say that again, please?

MR. PERRET:  I think I heard you say that we could recommend that the operator of the vessel be responsible for the fine and if I’m understanding you correctly, if a simple recommendation from this council for that activity, would that suffice?  Then if law enforcement and the region and Big NMFS agrees, then we would sanction the operator of the vessel and not the owner?

MR. GRIMES:  Again, you said sanction the operator’s vessel and it’s not the operator’s vessel, but it’s the owner’s vessel, but I think you could give some indication that you would rather see or you want to see operators punished, but I think the point of this is the way it’s currently set up and the reason the owners often get to be on the hook is if you sanction -- A violation occurs and you go out and you’ve got an operator, a vessel, and a permit involved with it and you can sanction the permit and you can have the vessel forfeited, seized and stuff like that, and so those are tangible things you can get a hold of.

You can sanction an individual by imposing a fine on them, but you can’t make them pay it.  They’ll just avoid it.  Now, you can take the owner’s boat away or you can take the permit away and that’s the real mechanism that forces them to come in and be on the hook.  

If you have an operator permit and my livelihood depends on having that operator permit and you sanction me and you’re going to take my operator permit away if I don’t pay the fine or do whatever it is, it increases the likelihood that I’m going to pay the fine and it also increases the likelihood that I’m going to comply with the law, because I personally have something that you can take away from me if I get caught doing something wrong.

CHAIRMAN WALKER:  Surely, Shep, you didn’t just say though that if the operator is sanctioned that all he has to do is just ignore it.  You don’t do anything?

MR. GRIMES:  There are a number of instances where there are existing, outstanding, however you want to put it, sanctions on people and they just don’t pay the fine.  There are no criminal penalties for it.  You can’t put people in jail and my understanding is there are very many that are just out there ignored and unpaid.

CHAIRMAN WALKER:  We’re going to need to move on.  We’re not getting anywhere and the chairman is looking at me like, do something.  Ms. Williams, did you have something?

MS. WILLIAMS:  All I was going to comment is when it was brought up in public testimony, the owners were thinking that the operator -- It would do two things.  It would put the liability on the operator only, that’s one, and number two, it would help them identify, when they hired someone, whether or not that person had been violating the law.

If he didn’t have the card and then they went to this database and his name wasn’t there or was there, depending on the database, then that would let them know what type of risk or liability that they were looking at by hiring this person.  Other than that -- That was the only reason that it came up.

CHAIRMAN WALKER:  Shep, unless you’ve got just a burning point, I’m going to let Rick start through the document, if I don’t hear a motion from the committee.

MR. GRIMES:  I just have one quick answer to Mr. Perret’s question.  Yes, in fact, in Section 308 of the Magnuson-Stevens Act, in assessing penalties, the Secretary may consider any information provided by the violator relating to ability of the violator to pay.  It’s “may consider” and not -- Other than allowing them to take that into consideration, I wouldn’t read it as imposing any requirements.

CHAIRMAN WALKER:  I don’t hear a motion from anybody.  Roy, you were the last on the list and if you want to pass, I’m just going to let Rick start, unless you want to make a motion.

DR. ROY CRABTREE:  I just wanted to point out that also in the South Atlantic we require operator permits on dolphin/wahoo vessels.

CHAIRMAN WALKER:  Thank you.  I don’t hear a motion.  Rick, do you want to start through the document?

DR. LEARD:  Yes, Madam Chairman.  As I said, if you haven’t really looked over it, what I’ve tried to do is to capture from the previous time that the council addressed operator permits some of the purpose and need for operator permits.  You all have pretty well discussed a lot of these, being able to sanction an operator permit and providing a database for which maybe fleet owners can get a record of an operator’s performance and their violations.

Also, there’s the potential that you may be able to use this information to collect some valuable socioeconomic data and that’s one thing that we didn’t really touch on.

Also, as I mentioned before, I pointed out some potential problems and I could also add to that just a little bit.  As I mentioned before, one problem being that sometimes fleet owners have a hard time getting captains and keeping captains and particularly in areas of the shrimp fishery in south Texas, especially because of the requirement of being a U.S. citizen to operate a documented vessel.

I think there may also be some problems in that if anybody can get an operator permit -- You’ve got let’s say a grouper boat and you’ve got three people on the boat and all of them have an operator permit and enforcement comes to check the boat and who is the captain?  All three of them say it’s the other one and so who do you sort out as being the captain and so who do you issue the violation to?  That’s, like I say, one problem.

Also, if anybody can get a permit, then that also detracts away from your database, as to how do you identify captains and collect your socioeconomic data?

Anyway, there are things like that to consider that may be potential problems in the overall idea of having operator permits, but with that said, some of the options that I did -- Primarily, what I did was I went through what the existing regulations are for fisheries that do have operator permits and put that in here as an alternative and then just tried to come up with some other alternatives that would be somewhat different from that, so that you’re NEPA compliant in having more than just one alternative.

As far as the requirement of operator permits there, under Section 1.1 on page 2, the first alternative would require, beginning 180 days following the implementation of the amendment, require the master or individual in charge of the vessel to have a vessel operator permit.

Basically, what this alternative does is it puts the onus on somebody who is going to be an operator of a vessel -- It puts the onus on him as captain, or her as captain, to get their permit.

Alternative 2 is similar, but in this case, it’s just a general provision to require at least one person on a permitted vessel in the EEZ to have an operator permit.  1.1.3 is kind of a counter to 1.1.1.  That puts the onus on the owner to have a captain on his or her vessel that has a valid operator permit and then 1.1.4 is just status quo, don’t require operator permits.

MR. PERRET:  Are you ready for a motion?  I move Alternative 1.1.4, status quo, do not require federal commercial and charter/head vessels/boats operator permits in the Gulf of Mexico.  
CHAIRMAN WALKER:  I have a motion.  Do I have a second?

MR. PERRET:  I think I’ll withdraw my motion.

CHAIRMAN WALKER:  Sorry, Corky.  Keep going, Rick.

DR. LEARD:  There’s some discussion and rationale, but I won’t go into all of that.  On page 4, Operator Permit Qualifications, for the other fisheries that have operator permits -- I think, as somebody has already pointed out, really the only qualification that they have is that they be U.S. citizens and counter to that is just don’t establish any qualifications and another thing to think about is you might want to require some other demonstration of ability or whatnot, such as the Coast Guard basically does in licensing charterboat captains, in order to be an operator.  Right now, all I’ve got is just what is basically used in these other fisheries.

CHAIRMAN WALKER:  For the committee, I’ll tell you that there’s a new identification card out that Homeland Security is implementing, which is a TWIC.  Charterboat captains are all required to have it.  

They have to go and get fingerprinted and they have their picture taken and it’s all encrypted.  All their personal information is encrypted in a little chip on that card and additionally, a charterboat captain has a captain’s license, which if he’s caught -- Actually, I think if he’s even caught with a DUI on land and not on the boat, they can come and seize his license.  I don’t want us to duplicate anything either and that TWIC card and the license is pretty substantial already for them.

MR. PERRET:  Rick, does each Gulf state require some sort of, or do you know, some sort of license for charter and commercial fishermen?  They’ve got to have some kind of license from one of the states and so maybe we can couple that with some of the alternatives and that might be helpful, but I don’t know.

CHAIRMAN WALKER:  I can’t speak for commercial, but I know that charterboats have to obtain permits from all of the states that they operate in.  Like when we come to Mississippi to fish a tournament, you’ve got to go in and get a permit.  Any other comments?

MR. SIMPSON:  For future consideration of the committee, at first, I thought, yes, we want to have citizens, 1.2.1.  Then, the more I think about it, why not just not have any requirements and try to get a handle on who might be operating a vessel that is not a U.S. citizen?  There are requirements for five net tons and above.  You have to have a U.S. citizenship, but I mean below that.  That might not be a bad thing.  

CHAIRMAN WALKER:  We could actually have the authority to permit someone who isn’t a U.S. citizen?  Does anybody know the answer to that?  Shep is gone.  

LCDR KEISTER:  I’m not a lawyer and so I will caveat this.  The only thing, from working with Jones Act requirements and commercial vessels, I’m not sure where we’re treading there, because there is a requirement -- If it’s a U.S.-flagged vessel operating in U.S. waters, then it has to be -- Yes, you have the requirement for it to be under the command of a U.S. citizen and also, there is the requirement for a certain percentage of the crew onboard to be of either permanent resident alien status or U.S. citizen status, what we refer to in the Coast Guard as the 75/25 rule.

The other thing that I’ll throw into this is that for everyone operating boats out there, there’s absolutely no requirement for anyone to carry any kind of identification and do you just want to go there?

CHAIRMAN WALKER:  You’re talking about another whole picture, with just private vessels, because charterboats do have to have the identification and the TWIC cards.

LCDR KEISTER:  Charterboats do, but commercial fishing vessel captains do not.  They do not have to have any picture identification on them.  They have to have nothing.

MR. SIMPSON:  Madam Chairman, if everybody did things like charterboats, we wouldn’t be talking about this.  We know and we agree that charterboats have got all these special things, but that’s not really what I’m trying to get at.

CHAIRMAN WALKER:  Do you have a motion, Mr. Simpson?

MR. SIMPSON:  We’re not picking alternatives or anything.

CHAIRMAN WALKER:  No, but did you want to add an alternative?

MR. SIMPSON:  The second alternative might -- I’m thinking about that second alternative.

CHAIRMAN WALKER:  All right, Rick.

DR. LEARD:  Before I go on, I might ought to mention also that I did include charterboats and headboats, even though, as we’ve talked about, they do have to have Coast Guard licenses, but Commander Keister and I went back and forth and I guess we’re a little bit unsure as to whether or not for a violation would NOAA General Counsel for Law Enforcement -- Would they sanction a Coast Guard license or not?  That’s why it’s in here.  It may be duplicative as we move through it and we may do something else, but I did include both commercial and charter/headboats.

CHAIRMAN WALKER:  The Coast Guard sanctions the captain’s license.  They have taken several away that I know of.

MR. PERRET:  Rick, I see we’ve got five alternatives there and only one alternative, 1.3.3, has a period of time.  I would like for you to supply us with the duration on these operator permits for those councils that do require it.
The introduction says it’s required in lobster and all this stuff, but we don’t have any idea for how long.  I would like to know how long and is it working for whatever that period of time and like somebody said earlier, why duplicate something if we’ve got something that’s already working?

DR. LEARD:  I’ll do that.  On 1.3, under the Application, Issuance, and Renewal Process, the first alternative there is basically that applicants for a permit under this section, they have to submit a completed application and on a form provided by the Regional Administrator.

It has to contain information, including the name, mailing address, telephone number, date of birth, eye color, height, weight, and it’s optional for a Social Security number and a signature and they also have to provide two passport-sized photographs and the fee for the issuance of the permit.

It indicates the Regional Administrator will issue that permit within thirty days if the application is complete.  If it’s not, they’ll be notified of the deficiencies and the applicant will be allowed to fix those.  If they don’t respond within thirty days, then the application would be considered abandoned.

1.3.2, under this, the applicants for a permit would only need to send a letter to the Regional Administrator requesting an operator permit, along with a fee.

1.3.3, an operator permit would be valid for three years, or some other period of time, and that’s what Mr. Perret wants to find out from the other fisheries, from the date of issuance and must thereafter be renewed by the same application process, unless it’s otherwise revoked, suspended, or terminated.

1.3.4, an operator permit is valid from the date of issuance and there’s no expiration, unless it’s revoked, suspended, or terminated for violations.  1.3.5 would be basically an alternative to any process that you might set up and just authorize the Regional Administrator to establish a protocol for the application, issuance, and renewal of operator permits.

MR. SIMPSON:  I like 1 and 3.  I would like for there to be a time certain on any of them that you choose.  3 is basically talking about length and 1 is what it is, or what you’ve got to supply, but I think you need to have some refreshing of the information and I think short periods, at first, would be better than longer periods.
CHAIRMAN WALKER:  Are you suggesting that we have an alternative that has 1 and 3 in it?
MR. SIMPSON:  When we get to the point of actually doing something, I would move that it would be Number 1, but it would be for three years. 

DR. LEARD:  1.4 on page 6, Permit Conditions, again, applicants for a permit under this section must agree, as a condition of the issuance, that they will abide by the state and federal requirements for fishing in the area and place where they’re fishing and that if the permit is suspended or revoked, the operator will not be onboard any vessel that’s issued a federal fisheries permit for the vessel or any vessel that has a federal fishing permit that’s at sea or engaged in offloading.

The alternative to that is applicants do need to agree to any of the conditions, other than that whatever condition might be specified in terms of like the citizenship requirement. 

MR. GRIMES:  Would you intent with the Number 2 there -- If you have your permit and your permit gets revoked, you can’t be on a vessel in any capacity whatsoever?

CHAIRMAN WALKER:  No vessel that has a federal fisheries permit is the way I read it, but -- 

DR. LEARD:  That’s the way I wrote it.  You can do it either way you want to.  You can not be on any vessel, but if he was in state waters operating on a vessel, I’m not sure that the operator permit would even be a requirement, unless the state adopted a similar provision.

MR. GRIMES:  In this case, I was just curious and they had commented and so -- I have an operator permit and I get my permit revoked and I can’t be a deckhand or I can’t be a cook and I can’t set foot on a boat with a federal fisheries permit and if I do and you catch me in state waters or in federal waters or whatnot, you sanction the permit of the vessel I’m on, I presume?  That would be the spirit anyway, right?

DR. LEARD:  I believe that’s correct.  Pretty much, this language is right out of the regulations that are, like I say, in effect currently in the other areas.

MR. SIMPSON:  I don’t know if I would agree with that.  The problem is still the individual and here you go going back to throwing it on the vessel owner.  I think you would have to prove, Shep, knowledge of or tacit agreement that the vessel owner said you could get on the boat or whatever before you could go to the vessel.

MR. GRIMES:  I think it depends on how you worded the regulation and what your intent was.  If you would intend for it to be tied to a federal permit and that if you have a federal permit that you can’t have an operator with a suspended license onboard your vessel or however it’s done, versus an operator with a suspended license cannot be onboard any fishing vessel.  If his license is already gone, you have the practical consideration of what else are you going to do?

MR. SIMPSON:  I can envision a situation where the guy keeps it quiet from the vessel owner and the vessel owner doesn’t know it and I wouldn’t think that that would be fair, unless you personally call every vessel owner and let them know an updated list of the problems.  I know there is a situation that it can occur that it would be no fault of the vessel owner and you’re saying you would sanction the vessel owner.

MR. GRIMES:  I was just asking what the general --

DR. LEARD:  It wouldn’t necessarily be a sanction, but if he was an operator of a permit and his permit was sanctioned or suspended and then he was on a vessel and then a NOVA was issued, I think it would be then left up to, again, General Counsel for Law Enforcement to determine whether or not the vessel owner is then going to be cited.  He may just have to pay a fine.  It may not lead to a sanction or it may lead to the owner being sanctioned and fined.  I guess it would depend on how severe and what the history and all the other things that they consider.

CHAIRMAN WALKER:  It seems to me -- Larry, I know where you’re going, but it seems to me we’re doing exactly the opposite of what we started out to do.

MR. SIMPSON:  No, Madam Chairman, we’re not, in this regard.  Knowingly if the vessel owner puts him on there, cuff him.  Book'em Danno.  If it’s surreptitiously that you’re going after the vessel, then that’s inappropriate.  I think the whole thrust of this is to try to put the burden of correct action upon an individual, rather than the vessel owner.

MR. PERRET:  I get the feeling that every one in this discussion is convinced that an alleged violator is guilty.  We don’t win every case on everyone we cite.  If that individual is cited and his permit -- He loses his permit because he’s been cited and by the time he goes to court and beats us two or three years from now, we’ve got problems.

Would somebody tell me, what is the intent -- If a person is issued a NOVA, is he able to keep fishing until he is indeed found guilty or he is found not guilty?  How do we handle that?

CHAIRMAN WALKER:  Shep, I believe they’re able to continue fishing until there is some satisfaction done with the case, isn’t it?  They have to be found guilty or --

MR. GRIMES:  Yes, that would be my understanding.  There is no sanction until it’s either agreed to via settlement or there’s some affirmative judicial legal determination.

MR. PERRET:  If an individual is cited, they don’t lose their permit until they’re found guilty?  Okay.  Just so we all understand that.

CHAIRMAN WALKER:  Okay, Rick.
DR. LEARD:  1.5, Permit Re-Issuance, Replacement, and Transferability, the first alternative there is that valid operator permits that are lost, destroyed, or stolen may be replaced by the same application process as described previously.

Furthermore, operator permits may be reissued by the Regional Administrator by the same application process as described above, but also including the permit number, when requested in writing and stating the reasons for the re-issuance.

The other alternative there is operator permits that are lost, destroyed, or stolen may be replaced simply by sending a letter, along with the two color, passport-sized photographs and an appropriate fee to the Regional Administrator.

Also, the note there that operator permits are not transferable or assignable, I couldn’t figure out any way to make some type of alternative to that.  It’s like my drivers license.  I can’t assign my drivers license to you, Ms. Walker.  The picture might be a little different.

CHAIRMAN WALKER:  Any questions or comments on this section before we go on?

MR. PERRET:  Just, Rick, a comment.  Rather than the language “as described above”, I would say something to the effect of “as the original application process” or something like that.

DR. LEARD:  On page 7, 1.6, Changing Information, notice of a change in the operator permittee’s name, address, or telephone number must be reported in writing to the Regional Administrator within fifteen days of the change.  If that notice is not received, the operator permit is void.
The alternative there is notice of a change in the operator permittee’s name, address, or telephone number may be reported to the Regional Office, Permits Division, by mail, fax, or email within a fifteen-day period, or thirty-day period, of the change.

The last alternative there is just basically the operator permits -- Permittees don’t need to report changes to their name, address, or telephone number.

MR. PERRET:  Maybe Ms. Walker will agree with me on this one.  Since the big storm, I’ve moved four times.  I’m still getting mail at four different addresses and I think there’s no way in the world to require a person to report within fifteen days.  

I think we’re going to need more time, if indeed we have an alternative of this type.  Just keep in mind that fifteen days is a very short period of time.  There are circumstances that require a lot more time than two weeks.

CHAIRMAN WALKER:  Corky, would you like to make a motion to change that to some forty-five days or some other number?

MR. PERRET:  We haven’t had any motions on any of it yet.  I would just suggest -- I can make a motion, if you would like, but like I said, it’s going on three years and I’m still getting mail all over the place and I haven’t changed addresses.  I’ve got more important things to worry about.  I would say a minimum of sixty days should be in there, somewhere.
CHAIRMAN WALKER:  I have a motion to change the fifteen to sixty days and do I have a second?

MR. SIMPSON:  I’ll second it if it means within sixty.

MR. GRIMES:  I just wanted to point out that the existing regulatory provisions for all other permits require notification within thirty days and that the permit is void if that information is not provided.

DR. CRABTREE:  I would encourage us to stay with that here.  If we start having all kinds of different timelines for all of our different permits, it’s just going to create problems for us and so we need to be consistent.

MR. PERRET:  Keep thirty, but I think that’s untenable, especially when people have lost everything they’ve got, except their boat, in some cases, Roy. 

DR. CRABTREE:  The problem is, Corky, is then they won’t get their renewal application and then they don’t renew their permit within the one year and they lose it.  If we let them go on for ninety days, it just compounds other problems.

CHAIRMAN WALKER:  This isn’t a permit.  I think it’s a little different.

DR. CRABTREE:  I understand that, but I still think the general requirements like this need to be consistent across the board and not tailor-made for each of these different types of permits.

CHAIRMAN WALKER:  Larry, do you accept Corky’s changes?

MR. SIMPSON:  I think thirty is fine, but it was more than fifteen I think was Corky’s problem.  

CHAIRMAN WALKER:  All those on the committee in favor, raise your hand.  The motion carries.  Go ahead, Rick.

DR. LEARD:  1.7, Display, Alteration, and Sanction of Permits, the first alternative there is that operator permits must be maintained in a legible condition aboard permitted commercial/charter/head vessels/boats while the vessels are at sea or engaged in offloading.  Any operator permit that has been altered, erased, mutilated, or otherwise rendered illegible is invalid.
I’m going to skip over 1.7.2 there and go to 1.7.3.  It would be to authorize the Regional Administrator to develop a protocol for the display, alteration, and sanction of permits and Alternative 1.7.4 is do not establish requirements for the display, alteration, and sanction of permits.

I skipped over 1.7.2 because I really think that needs to come in another section that I’ve created down here that I’ll go over in a minute that I’ve just temporarily titled “Operator Permit Sanctions”.

CHAIRMAN WALKER:  Thank you, Rick.  That would probably be the place where we would make the recommendation for the violator to be sanctioned.

DR. LEARD:  That’s kind of where that’s going there and this, again, came out of -- I don’t think it’s in the regulations of any of the other operator permits, but it was in -- I believe it was in the council’s version that we had in Amendment 11 and I’ve just got some alternatives to those different periods of time, based on the length of the suspension for the first conviction, second conviction, third conviction.

CHAIRMAN WALKER:  We’ll get into that next.  That will be the next and are there any comments?

MR. GRIMES:  I think you know what I’m going to say, but specifying sanctions is something exclusively within the purview of GCEL and the council can’t specify that in an amendment and so this is not a viable option anyway.

You could do as I suggested earlier and give recommendations as to what the council thinks require more severe sanctions than others, but you can’t specify what the specific sanction or penalty would be.

CHAIRMAN WALKER:  We can’t make recommendations?

MR. GRIMES:  You can make recommendations, but then -- GCEL will look at this and give you comments on it, but they’re not going to like anything this specific.  

I would say a proper recommendation would be that the council thinks these should be suspended for some period.  We think suspension is a better penalty than say a monetary sanction and second offenses should be treated very severely and those kinds of recommendations.  Again, I just want to give you a heads up.  GCEL will look at it and you’ll get much more specific feedback from them.

CHAIRMAN WALKER:  Does any committee member want to -- We haven’t gotten to that section yet.  Let’s get --

MS. KAREN FOOTE:  I’m not on your committee, but I had a question and I don’t know if this section is the place that you might want to address it or not, but in Section 1.1, one of the alternatives says that the vessel and boat owners must ensure that their permitted vessel is operated by an individual with a valid permit, but how do we ensure that that information is readily available to the owners of the vessels?

We talk in this section about display, alteration, and sanction of permits, but is that going to be publicly available on a website or how would we envision that those owners could make sure that they know they’ve got the cleared person?

CHAIRMAN WALKER:  I’ll let Rick answer it, but I would assume that it’s going to be something that they would show to them when they hire them.

MS. FOOTE:  They could still have the card, perhaps.  Maybe they got sanctioned and their card wasn’t taken away.  I’m just wondering what the mechanics would be.

CHAIRMAN WALKER:  Rick, have you got any suggestions?

DR. LEARD:  I’m not sure.  This is just making sure that if enforcement boards a vessel that’s either at sea or offloading that basically he can identify that the operator has a valid permit.

If it’s been scrubbed around on the deck and everything and you can’t tell who the guy is in the picture or if the information is scrubbed out or whatnot, it just provides for provisions for them to have it available, so that enforcement can check it.

That onus would either be on the individual, in the case of the 1.1 alternative for the individual, or it would be, I guess, the onus on the owner, before he lets the guy go to sea, to make sure that he’s got a permit that you can read and that he knows that he’s supposed to display it properly.

CHAIRMAN WALKER:  Roy, when you -- I remember you used to could go to your website and get the names of permit holders in the different fisheries and are you set up to where as you issue these operator permits that you could do as Karen has suggested, which is have it on a website, the people that are --

MS. FOOTE:  That wasn’t my suggestion, necessarily.  I just wondered how it was going to work.  If the owners were going to rely on our system, how were we going to have a system where they could rely on it?

DR. CRABTREE:  I would expect that if we implement operator permits that we would handle it like all the other fishing permits and that they would be on our website.  I’m looking right now to see if we have the South Atlantic operator permits on there.  I don’t see them right this minute, but I don’t know why we wouldn’t post those.

MR. SIMPSON:  Just as importantly, you need to know the sanctions as well.

CHAIRMAN WALKER:  I would think that would be the most important thing.  Roy is still looking and so, Rick, do you want to --
MR. SIMPSON:  If that’s the way we go, here’s the listing and this person has an operator’s permit and it’s valid, blah, blah, blah, and then you could have another one out there that says sanctioned or whatever and such and such date or whatever.

CHAIRMAN WALKER:  We’ve got one last section to go through.

DR. LEARD:  You don’t have this in front of you, but like I said, I just kind of entitled it -- It would be like 1.8, Operator Permit Sanctions, and I just wrote up three alternatives.

One would be don’t recommend sanctions.  The 1.7.2, which now would be 1.8.1, would be that the council -- It’s the council’s recommendation that operator permits be suspended or revoked for fishing convictions in accordance with the following: a six-month suspension for the first offense within a five-year period, beginning with the date of the first conviction; a one-year suspension for the second offense; and permanent revocation for the third offense within five years.

Then another alternative to that would be a little lesser than that.  It would be a three-month suspension on the first offense and six months on the second and one year on the third and permanent on the fourth.

MR. SIMPSON:  I think, in light of what counsel has told us, that maybe this could be best handled, if we get closer to the end, in a letter, saying these are some of our thoughts and please use as you see appropriate.

CHAIRMAN WALKER:  I know that Karen told us at several meetings that when we passed FMPs and regulations that it would be helpful to them if we somehow notified them about which sections were very important to the fishery and the rebuilding of such and so I guess we could handle it like that and would you agree?

MR. SIMPSON:  Sure.  I mean a letter would do that same purpose, but it just wouldn’t be in whatever we call this.  This is not an FMP and what is it?  Anyway, it would just be a letter to Shep, saying, hey, please consider this.

CHAIRMAN WALKER:  The committee has been through the options paper.  Are there any comments from any committee members or anything you want to see in this options paper that’s not there currently?  Rick, where would we go from here?

DR. LEARD:  I presume that if you’re going to proceed with this that the next step would be to possibly get with Dr. Crabtree and set up something of an IPT and develop this into a good bit more fleshed out scoping document and then bring it back to you to look at again and then schedule scoping meetings to go forward from there.

CHAIRMAN WALKER:  Do we need a motion from the committee to do that?

DR. LEARD:  I believe it would be helpful to do it that way.

MR. CUPKA:  Since this is a generic amendment and it does include some joint plans, I’m sure that the intent would be to include somebody from the South Atlantic staff on the IPT, so that we could follow this.

CHAIRMAN WALKER:  Let me ask Rick something.  Why does it have to be a joint plan?

DR. LEARD:  As David points out, there’s -- Mackerel are still under a joint FMP and spiny lobster are still under a joint FMP and so it’s just like with the Tortugas and the EFH amendments.  We had to approve theirs and they had to approve ours and those types of things.

CHAIRMAN WALKER:  It’s not going to affect the South Atlantic, but it would just be in Gulf waters anyway.  I need a motion from the committee for us to do anything else.

MR. SIMPSON:  I’ll make a motion that we direct Rick to go to all the procedures he needs to with scheduling IPT and South Atlantic involvement and schedules and so forth, to move this to the next level.

CHAIRMAN WALKER:  Mr. Daughdrill seconds.  Is there any discussion?  Is there any objection?  Hearing no objection, the motion carries.  Any other business?  I think we’re through.  Thank you.
(Whereupon, the meeting adjourned at 11:45 o’clock a.m., April 9, 2008.)
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