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Southern Shrimp Alliance, Inc

P.O. Box 1577

Tarpon Springs, FL 34688

Ph. 727.934.5090

Fx. 727.934.5362

john@shrimpalliance.com
April 11, 2008
Dr. Roy Crabtree

Regional Administrator

National Marine Fisheries Service

St. Petersburg, FL

Dear Roy:

As you know, the Gulf of Mexico Fishery Management Council (Council) is presently considering the adoption of new requirements for operators of commercial, charter and headboat vessels to obtain a federal permit. As part of this discussion, concerns have been raised that vessel owners should not be held liable for violations committed by the captains (operators) of their vessels because they have no ability to control the actions or behavior of their captains when at sea.  

Others have expressed concern that when vessel operators are charged with violations they can simply move to a second vessel without the second vessel owner’s knowledge of the operator’s past record of violations.  In practice, penalties are collected primarily from vessel owners and this can cause serious financial harm to the vessel owner’s business.  

Limit Liability
Based on the concerns above, some have suggested that a vessel operator permit requirement would provide the basis to confine the liability for certain violations to the operator permit holder and to absolve or shield the vessel owner from such liability.

It is our understanding that pursuant to section 308 of the Magnuson-Stevens Act (MSA), any person found to be in violation of an act prohibited by section 307 of the MSA is liable to the U.S. for a civil penalty, and that NOAA General Counsel issues a Notice of Violation (NOVA) as the formal charge that an alleged violation has occurred.  

It is our further understanding that a NOVA is typically issued jointly and severally to all respondents in the case, including the owner and operator.  This means that under the statute all respondents, both the vessel owner and operator, are collectively and individually liable for the full amount of the penalty, but that the federal government can collect no more than the total penalty amount for a violation.  In some cases, the owner and operator can also be issued separate NOVAs, which would be listed separately.  We understand that potential penalties for civil violations include the NOVA amount; the seizure amount (which is the value of the catch that was seized and sold); and a notice of a permit sanction (NOPS).

With this background in mind, if the Council adopted a requirement for a vessel operator to hold a federal permit, does the Council have the authority to adopt measures approvable under MSA that would:

1) preclude NOAA General Counsel from issuing a NOVA, and pursing the assessment and collection of a penalty, against the holder of the vessel owner permit for violations that may have been committed by the vessel operator?

2) require NOAA General Counsel to issue a NOVA, and pursue the assessment and collection of a penalty, only against the holder of an operator permit for violations of section 307?

In other words, we are trying to determine if there is any authority or mechanism under the statute for the Council to shield vessel owners from liability for violations that occur on their vessels if an operator permit requirement was established.
We would be very grateful if you could provide answers to these questions and fully elaborate on the associated issues and relevant sections of the law.  I believe both the fishing industry and members of the Council would greatly benefit from your clarification of these issues.

Record of Violations

As stated above, concerns have been raised that vessel owners do not necessarily know if a captain has a bad record of violations before hiring him/her.  There are anecdotal stories of bad actors jumping from vessel to vessel, escaping liability, and causing a string of severe financial problems for unsuspecting vessel owners.  A vessel operator permit has been suggested as one method to address this problem.  

Instead of creating a new operator permit program, is it possible under the current system for the agency to make available on its website information on those vessel operators that have been named as respondents to a NOVA, the nature of the case/violation, and the status and/or final disposition of the case?  

We understand that this information is generally available to the public but that it might not be consolidated and presented in a way that would be readily accessible to vessel owners seeking to make educated decisions about whether or not to hire a captain. Your thoughts on how to make this alternative approach effective would be welcomed.

As always, we greatly appreciate your assistance and the opportunity to work with you and your staff.

Sincerely, 

John Williams, 

Executive Director
cc: 
Dr. Thomas McIllwain, Chairman



Gulf of Mexico Fishery Management Council


Wayne Swingle, Executive Director
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