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The Ad Hoc Allocation Committee of the Gulf of Mexico Fishery Management Council convened in the Bon Secour Bay Room of the Renaissance Hotel, Mobile, Alabama, Monday afternoon, October 27, 2008, and was called to order at 1:00 p.m. by Chairman Julie Morris.
CHAIRMAN JULIE MORRIS:  If committee members will take their seats, we’ll get started.  Good afternoon, everybody.  It’s great to be back in Mobile at this refurbished hotel.  This is the meeting of the Ad Hoc Allocation Committee.  Committee members present are myself, Bobbi Walker, Bob Gill, Bill Teehan, Robin Riechers, Susan Villere, and Kay Williams.
ADOPTION OF AGENDA AND APPROVAL OF MINUTES

If you would turn to Tab F, Number 1, we have an agenda to review.  Any changes, additions, or deletions to the agenda?  Any opposition to adoption the agenda?  Hearing none, the agenda is adopted.  

Then we’ll move to Approval of the Minutes, which is Tab F-2.  Any changes to the minutes from the August 8 committee meeting?  Any opposition to the adoption of the minutes?  Hearing none, the minutes are adopted.

DRAFT ALLOCATION PRINCIPLES AND GUIDELINES
Then we will move to Item Number III, which is the Draft Allocation Principles and Guidelines.  We will -- If you could turn to Tab F, Number 3, Assane and I will talk you through any changes that have been made to this since the last time we saw it and we’ll take comments at any time.  I don’t think we changed the principles.  Is that right?

DR. ASSANE DIAGNE:  We did not, except we just moved some of the items.  During the last committee meeting, it was indicated that those items referring to conservation were more suited to be principles rather than in the back of the text and so that’s the only thing we did, is we moved those.

CHAIRMAN MORRIS:  If you look at the bottom of page 2, it says “Conservation” and then (a), (b), (c), and (d).  I think these are all addressed in the earlier principles and probably don’t need to be restated here.

MR. BILL TEEHAN:  Just a grammatical error.  On the bullet of any fishery management plan, plan amendment, the last bullet that’s on there, the second sub-bullet under there, “when either the recreational or commercial quotas is reached”, I believe it should be “are reached”.

CHAIRMAN MORRIS:  Other discussion on the principles?  Getting back to the point that I was just making, I don’t think we need this list at the bottom of page 2.  I think at the last committee meeting we decided this didn’t belong in the questions or tools section and it should come back to the principles section, but I think all of these things are just restatements of principles that are up above and so I would suggest deleting this “Conservation” at the bottom of page 2.  Is there any discussion or objection to that?  Do people agree with that?  Okay, then we will do that.

MS. KAY WILLIAMS:  Before you leave it, on page 1, if you go and you look at some of the other federal language, when it talks about allocation, I thought it read “shall be” and I’m looking at fairness “should be” and why did we put “should” instead of “shall”?

CHAIRMAN MORRIS:  It’s shall be fair and equitable to all fishermen, but then if you go to -- I’m glad you raised this point, because Shepherd has continually advised us now, this will be two meetings in a row, that we should consider fairness even for indirect changes in allocation, but it’s not really in the rule language that we should.  Am I right about that, Shepherd?

MR. SHEPHERD GRIMES:  That is correct.  The guidelines for National Standard 4 say that the standard applies by its terms only where there’s a direct allocation, but it lays out the fair and equitable standard, which is something I think that as a matter of record building you should look at every time you’re having indirect effects in terms of allocating between the sectors.

MS. WILLIAMS:  That’s another question that comes to my mind and it may even be a legal question, Shep.  On some of these things that are here, over the many, many years and there is a record that shows this, since the fishery management plan came about, it says that -- Such as the allocations, the TAC, that any increase in TAC is supposed -- I don’t know if it says “shall” and I don’t think it says “should” be divided up equally amongst the participants.

In other words, if the quota goes down, then they both share in the quota going down and if it goes up, then they both share in it going up equally.  I don’t think some of the principles or the guidelines that we have in some of these does that.

CHAIRMAN MORRIS:  Kay, if you look at the bottom of page 3, it’s Section 303(a)(14) and it says that any harvest restrictions or recovery benefits should be -- To the extent that rebuilding plans or other conservation and management measures which reduce the overall harvest in a fishery are necessary, allocate, taking into consideration the economic impact of the harvest restrictions or recovery benefits on the fishery participants in each sector, any harvest restrictions or recovery benefits fairly and equitably among the commercial, recreational, and charter fishing sectors in the fishery.

That seems to suggest that it doesn’t have to stay exactly the same if you’re restricting harvest.  This seems to say that you need to consider fairness and equitability, but that you can change the allocation in that situation.

MS. WILLIAMS:  Because of that, I would ask Shep, because I’ve already asked in an earlier email about some of this and I believe that point that was brought up, the thing that you and I are discussing. 

MR. GRIMES:  It’s my understanding that you intend to go through this document not line-by-line, but close to that.  I figure when we get to those -- I do have one question, certainly, with regard to the draft guidelines for allocation on page 9.  I was just going to raise that at the appropriate time, if that’s okay, Madam Chair.

CHAIRMAN MORRIS:  Is it okay to wait until we get to the guidelines?  All right.  Right now, I’m asking for any further discussion on the principles.  This will be about the third time we’ve seen them.  It’s actually the second time we’ve seen them.  We revised them between the first and second time and I don’t really think we’ve changed much this time around.  Any further discussion on the principles before we move on?

MS. BOBBI WALKER:  Madam Chairman, I don’t know if this is the correct place to put this and so I’m going to ask you if now would be the time to discuss it.  We were told at the last meeting and if you check the minutes, Assane was talking to us about net benefits and saying that -- I think on page 31 of the minutes he said that net benefits was not a comprehensive approach to determining social and economic impacts.

I guess what I’m asking is either Assane or if Robin could help us, can you tell us what would be a comprehensive approach for determining social and economic impacts?

DR. DIAGNE:  Before trying to answer that question, I will make one comment.  At the core of the issue here is the fact that allocation between the two sectors is foremost a policy decision.  The tools are here to support perhaps and give guidance and so forth, but at the end of the day, this is a policy decision.

My answer would be there is no such thing as a comprehensive approach to addressing the allocation question.  The best you can do is to look at the objectives that you want to reach and in light of that, use tools and methods that are consistent with those.

MS. WALKER:  Thank you, Assane, but that wasn’t the question.  The question was what would be a comprehensive approach to fairly determining social and economic impacts from all sectors?

DR. DIAGNE:  Once again, it’s depending on your objective.  If your objectives were to look at maximizing net benefits to society, that approach is well known and we’ve discussed it.  If, for example, your objective was to maximize employment or income to a specific sector or regional community, then obviously you would have to rely on I/O modeling, which is input and output approaches, which give you impact.

Once again, depending on what it is that you want to achieve, the economic tools would basically support or go in the other directions, but I cannot say that this is the comprehensive economic approach.  To my knowledge, there is no such thing.

CHAIRMAN MORRIS:  Further discussion on the principles?

MS. WILLIAMS:  Since we get into these net benefits on the social and economic benefits, I guess, to the nation or to the person, and I’ve brought this up several times, as to some language that took place about looking at the two sectors, recreational and commercial, and comparing apples to apples and not apples to oranges, as we have done in the past.

There have been some around the table that felt like that the intent that was in the language of the reauthorization really didn’t mean much, but I want to caution you that yes, it does.  We actually have a paper that National Marine Fisheries Service gave to us at a prior meeting and it was a Tab G and it’s discussing the Magnuson-Stevens Act provisions and it was also a proposed rule and request for comments.

In many of their comments, National Marine Fisheries Service went back and they would direct the person to go to such and such language on such and such page as to the intent of that motion.  I would caution us to do that in the future.

CHAIRMAN MORRIS:  Kay, we talked about this at the last committee meeting and just to get back inside of where we ended up on it at that meeting, it seems like Shepherd told us that when the law is unambiguous, you don’t really have to go back to the legislative record and determine the intent, but if the law is ambiguous, then you have to go back and look at that.

I’m trying to move from principles to guidelines.  Is there anything else we need to say about principles?  Could we say at this point that these are the principles that we would recommend that the council adopt for when we consider allocation?  Are we ready to recommend this?  At the end of the committee meeting, I’m going to come back and ask if that will be a council recommendation or not.
MS. WILLIAMS:  On page 2, where it says shall consider efficiency utilization of fishery resources and it talks about harvest OY with the minimal use of economic input, could one argue that -- We have different gears in some of the fishing sectors and there are some gears, such as in the commercial fishery, that catch fish at a greater rate than other fishing gear.  Is that an intent of one of our examples or not?

That sort of concerns me, such as if you’re looking at longline gear and bandit gear.  Longline gear is a very efficient way to harvest fish and we’ve had to go in and take measures to actually slow fishing rates down.  Does that do that?  I’m just wondering about harvest OY with the minimal use of economic input.

CHAIRMAN MORRIS:  Once again, let me direct you to page 6, where it’s talking about 50 CFR 600.330, and go down to (b)(2), efficiency.  In theory, an efficient fishery would harvest the OY with the minimum use of economic input, such as labor, capital interest, and fuel.  Efficiency in terms of aggregate costs then becomes a conservation objective, where conservation constitutes wise use of all resources involved in the fishery and not just fish stocks.

MS. WALKER:  A question then.  How would that relate to recreational fishing, the efficiency?

DR. DIAGNE:  That is more applied to the commercial sector, obviously.  Over there, we can talk about cost minimization and so forth, but not to the recreational sector, at least not the private recreational.  In the charter sector, you could do that, also.
CHAIRMAN MORRIS:  Should we say that here?  Shep, do you agree that this would only apply to commercial harvest?

MR. GRIMES:  Not by its terms, I guess, but I see what Dr. Diagne is getting at in terms of it is traditionally something you would look at in terms of commercial fisheries.  Again, remember these are things you shall consider.  This is not something that’s setting any sort of substantive standard that you have to rate -- Based on an entire record you have to rate things based on the efficiency and utilization.  It’s just one of the factors to consider.

Ms. Williams had asked about longline gear.  You could look at longline gear and say it’s more efficient, but let’s say the longliners are mostly larger operations and you wanted to leave the smaller operations still operating in the fishery and those would be social justifications that argue against focusing just on efficiency and utilization of the resource.

Also, you’ve got an overfishing and overfished stock.  You don’t necessarily want increased efficiency and so they’re all tradeoffs.  It’s about balancing the facts that you have in front of you.

CHAIRMAN MORRIS:  These are things to consider and in your answer to Assane’s comment, what you said was that the language doesn’t say it’s just restricted to commercial considerations, but that it seems like it might be interpreted that way.

MS. WALKER:  I guess what we’re trying to do, or what I thought we were trying to do, is develop a generic plan for allocation that could go across all sectors.  I guess this would be appropriate to leave in there if we were going to do as Ms. Williams said, if you were reallocating from like longline to a different gear, but I think that we should make it clear that this isn’t something that you would compare recreational to commercial on what’s the most efficient.  That wouldn’t be something that you could measure between those two sectors, is it?

CHAIRMAN MORRIS:  Let’s ask the economists.  Do you have a response, Assane?

DR. DIAGNE:  I think for the time being these are just indications and they were, if you would, summaries of the legal requirements that are following.  I believe somewhere it is said that we cannot do certain things solely for economic purposes and this is purely an economic argument and so leaving it here I think would not take away the point that you made, saying that this does not really apply to private recreational.
There is no such thing right now as let’s say a cost minimization.  Somebody could investigate it, but cost minimization or profit maximization and so forth in the purely private recreational sector for sure.  If the committee wishes, we could add a note saying that this, in our intent, applies more to the commercial sector.  This by itself cannot be the sole justification of a reallocation, as you know.

MR. GRIMES:  I guess I wanted to comment largely to that effect.  The reason this got in your list of regulatory provisions that applied to allocation decisions was for that last statement in there, that economics can’t be the sole justification to support an allocation and that this efficiency and utilization of resources is more of a broad brush, if you will, and it’s a topic that could apply.

Let’s say you were looking at bycatch.  One way to reduce bycatch might be to make recreational fisheries more efficient and admittedly, that’s not what they’re looking for, in most respects, because they want the more sporting experience and so, again, it’s one of these many tradeoffs we have to balance.

MS. WILLIAMS:  I think it’s probably okay to leave it in there.  I think we put it in there -- It was in one of the standards or sections.  We just read part of it and I guess when we do our FMPs and depending on the subject that we’re looking at, you may look at it for both commercial and also recreational.  It depends on what your purpose and need is, I suppose, but I’m okay with leaving it in there.

CHAIRMAN MORRIS:  My sense is, from the discussion, that it’s something that is one of the things that could be considered.  It would be considered in situations where it was appropriate and not in situations where it was inappropriate.  Do you want to leave it in or do you want to modify it or do you want to take it out?

MS. WALKER:  Just explain to me how it would be appropriate to use efficiency in the recreational fishery, because I still don’t understand that.  I don’t mind leaving it in at all, because I think when you’re talking about different gears that you could look at utilization, but I just don’t see how it would relate to recreational fishing.

CHAIRMAN MORRIS:  We could just put in parentheses here that it’s primarily in relation to commercial fishing.  Does anybody object to that?

MS. WILLIAMS:  I have a problem with leaving it just as commercial, because where we got it from isn’t talking about just commercial.  We can’t go in and reinvent the national standards and we can’t reinvent Magnuson and this language came from a particular section and so I think we should leave it in there and just use it as it is appropriate, because I believe there could be harvest optimum yield with the minimal use of economic inputs for the recreational fishery.  Maybe we need to let them go out there and catch five fish instead of two fish and that’s efficiency.

CHAIRMAN MORRIS:  Bobbi, do you object to leaving it the way it is?

MS. WALKER:  I would just prefer some note about -- 

CHAIRMAN MORRIS:  Why don’t you make a motion to do that and we’ll see if the committee agrees or not?

MS. WALKER:  What was your verbiage that you said?

CHAIRMAN MORRIS:  I was going to be in a parenthesis that said particularly in the case of commercial fisheries.
MS. WALKER:  I make that motion.

CHAIRMAN MORRIS:  Is there a second to that motion?  Second by Susan.  Is there discussion?  We’ve had a lot of discussion and any more discussion?

MR. BOB GILL:  I would speak in opposition.  I agree with Kay.  I don’t think we should be trying to refine the wording that already exists and that creates some restriction of some sort.  I don’t know what it might be, but I don’t see how that helps, nor is appropriate.

MR. TEEHAN:  I may be off base and maybe Assane can help me with this.  With regard to the recreational fishery in this little bullet that we’re talking about, further on in this document we talk about allocation within sectors, which I presume an example would be in the recreational sector between charter and private boats.  Wouldn’t this language be appropriate, if we go that route, would it be appropriate for that?

DR. DIAGNE:  Yes, it could apply.

CHAIRMAN MORRIS:  Further discussion?

MR. GRIMES:  Just real quickly, I’m inclined to agree with Ms. Williams.  This is something that’s in National Standard 5, but because you caveat it, basically, with particularly in the case of commercial fisheries, that doesn’t mean you cannot apply it in the recreational context.  It’s just most commonly looked at in the context of commercial fisheries.

CHAIRMAN MORRIS:  Maybe we should change the words to “most commonly” and is that okay with the mover and the seconder?  Instead of “particularly” use “most commonly”.  Okay.  Further discussion on the motion?

MS. WALKER:  I’m going to ask another question, because Bill brought up something about if you reallocated say between the recreational sector, between charterboats and recreational.  Let me get the wording.  How would you consider efficient utilization or with the minimum use of economic impacts on the private recreational?  I don’t mind doing it, but just tell me how.  Why have we got it in there if we’re all sitting here saying we don’t know it will be used, but --

MR. TEEHAN:  Bobbi, I don’t have an answer to the question.  What I was trying to do by making that comment was not lock you into strictly making this apply to commercial, but Shep just explained that if you change these words a little bit that it’s not necessarily going to lock you into just one sector.  I’m just trying to look out for recreational also, but I don’t have an answer at this point.
CHAIRMAN MORRIS:  Are we getting close to voting on this?  Does anybody need to say anything before we vote?

MS. WILLIAMS:  What do we mean by it?  I don’t think anyone around this table can pick every single bullet and say that’s what we mean by it, because we’re all going to have different ideas.  Since we don’t know what we mean by every single item that’s in here, I think we need to just leave it alone.

CHAIRMAN MORRIS:  Does everybody understand the motion?  Are you ready to vote on the motion?  All committee members who are ready to vote, those in favor of the motion raise your hand, three; those opposed raise your hand, three.  I have to vote and I’m going to vote no.  The motion fails.

Then anything else on principles?  Then let’s move on to guidelines, which are a little deeper in the document, after all of these quotes from the rules and the law, page 9.  Just by way of explanation, what Assane and I worked on in between the last meeting and this meeting is we took -- Remember at the last meeting we had a list of questions that needed to be answered and some of them had to do with methods of analysis and some of them were sort of process kinds of things.

We moved the process kinds of things into this list of draft guidelines and we left the methods as the third thing we’ll talk about, which follows on page 10.  Then Assane had some new ideas that got inserted into the draft guidelines as well.  This seems like it’s the important work of this committee meeting today, is to try to refine and review and wrestle with these ideas about guidelines.  Let’s just go down them one-by-one.

The first one is that all allocations and reallocations must be consistent with the Gulf of Mexico Fishery Management Council’s principles for allocation, which is what we were just talking about.  Any discussion on that point?  Everybody supportive of that?  Okay.

The next one is -- This kind of sets out a process.  An approved council motion constitutes the only appropriate means for requesting the initiation of allocation or reallocation of a fisheries resource.  The motion should clearly specify the purpose and objectives of the request for reallocation or allocation.  Is there discussion of that?

MR. GILL:  I think it’s a good guideline.  However, I think we should also in there that it should specify the basis for the request for allocation, rather than just willy-nilly requesting allocation.

CHAIRMAN MORRIS:  Isn’t the specifying the purpose and objectives the same as specifying what it’s for?

MR. GILL:  No, ma’am, I don’t think so.  I think it should read something like to clearly specify the basis for and the purpose and objectives of the request for reallocation.

CHAIRMAN MORRIS:  Can you explain to the committee what the basis for would be?

MR. GILL:  It seems to me that what we don’t want to see happening is folks that fit the principles and guidelines and just say well, I think it’s time that we ought to look at reallocation.  It’s not an appropriate thing.  There ought to be a mechanism that says there’s some rational basis for doing so, whatever that happens to be.  It ought to be explained as part of the motion to do so.

CHAIRMAN MORRIS:  Discussion?

MR. ROBIN RIECHERS:  Mr. Gill, the only problem I have with that is except for in Shep’s world, rational is different between you and I and Julie and other folks.  I’m not certain how we’re going to guarantee that we specify something that makes a lot of sense to everyone around the table.

I certainly understand the idea of go ahead and specify the purpose and objectives, though I’m -- The reality of it is that that’s going to come out in the discussion of the motion and so I’m not certain that that is even really applicable here, given the way we conduct business, but I guess if I could understand exactly what you’re after.  I’m just trying to figure out how we make this a really workable option that the council can use at times, when they see fit, as a majority body, to go look at allocation.  Help me if you can.

MR. GILL:  In response, I agree, Robin.  Clearly your rational is my irrational and vice versa.  I think it’s helpful in going down the process, when this motion is made, that folks know that okay, why are we doing this, to start with.

One purpose and objective might be we want more allocation for Sector A and that doesn’t say what’s changed that would generate such a request.  Under that condition, you could do it on a discouragingly frequent point of time, but if you know where the basis is coming from and there could be some rationale to say here’s why I think we need to do it, then folks start deciding on whether they agree with it or disagree with it or what their response might be, et cetera.  
Maybe there’s sufficient disagreement that says we don’t want to proceed on that basis or whatever, but I think it helps the process, in making it clear to everybody of what’s causing this and where are we going.

MR. TEEHAN:  I’m just looking at Number 2 and Number 3 and I’m wondering if they oppose each other.  If you look at Number 2 as a council can pick up a motion at any time to consider reallocation and then you look at Number 3, where we’re establishing some sort of an interval to look at allocations, do these contradict each other?

CHAIRMAN MORRIS:  Let’s see.  Assane will reply as well.  If you review the minutes from our last committee meeting, it seems like we talked about the intervals and there was a sense of the committee at that time that not more frequently than five years was the right interval and I think Number 3 is about if something hasn’t come up in the meantime, we would review and see if there was any need to change anything.  Assane, you go ahead.

DR. DIAGNE:  I don’t think these two contradict each other.  The first one tells us how you can get it started.  The only way to get it started would be through a motion that species why you want to do it, basically, and the objectives that you would want to reach in requesting reallocation, but the second one tells us the frequency at which you could do it, after we have established, an allocation, let’s say.
It’s only within after five years that you could possibly make a motion to be able to revisit this.  The motion is to trigger it, but how often would have the ability to use that trigger is determined by Number 3.  Perhaps we could modify the language to make it more straightforward, but that was the intent behind these two.

CHAIRMAN MORRIS:  Now we’re talking about interval and we’re talking about adding basis for and I have Kay and Bill and Bob who want to talk about this.  Are you talking about interval or basis for, Bob?

MR. GILL:  I was going to address Bill’s point.

CHAIRMAN MORRIS:  We’re on interval and we’ll get back to you in a minute, Kay.

MR. GILL:  I think part of the problem with Number 3 is that it mandates review every five years and I was going to suggest some language changing Number 3 that would take care of Bill’s problem, I believe, when we get to it.

CHAIRMAN MORRIS:  Let’s keep talking about interval while we’re on that and get back to basis for after that.  What about interval?

MR. GRIMES:  I just heard Dr. Diagne state that it would only be at five-year intervals that you could review it and I guess I would not read that language this way and I would caution you against making any sort of hard and fast pronouncement as to the only time this can come up, because the requirement in the Magnuson Act is that the allocations be fair and equitable.

Any time you’re enacting conservation and management measures which reduce the overall harvest in the fishery, then those measures must allocate restrictions and any future recovery benefits fairly and equitably among the sectors.  

You don’t want to be in a position of having some policy that’s at least facially restrictive in terms of when you can consider your existing allocation in the fishery.  I don’t read this language as doing it, but you said that this would restrict it to only five-year intervals and that’s where I have a problem.
DR. DIAGNE:  Yes, that’s actually what I said, for intervals at a minimum of five years.  Similarly, for example, for the reviews of IFQs, where you have a maximum timeframe, let’s say within seven years you would have to review it, the intent here was to address one of the points that was made, so that we don’t have to do this on a yearly basis, per se.  I do not know at this point how to reconcile those things, to be able to make these restrictive enough so that as a body people don’t have to go through this every year, for example.

MR. GRIMES:  I guess my concern is that I wouldn’t want you setting a policy that’s going to prevent you from let’s say addressing it next time you have an overfished or overfishing determination and you come in and are looking at measures to reduce harvest in the fishery.  You must implement those measures in a way that are fair and equitable to all sectors and that may require minor shifts in allocation and if your policy suggests we did it three years ago and so according to our allocation policy we can’t do it now, obviously the statute is going to override that, but I would avoid any potential conflict there by not setting it in such a concrete manner.

DR. DIAGNE:  In some indirect fashion, I think other principles speak to this issue of -- For example, when we have to reduce TAC and allocate those between sectors.  One of the principles here would actually just go with a proportional reduction and not allocate directly or indirectly when we have a reduction in TAC.  That is something that perhaps we will discuss.

CHAIRMAN MORRIS:  We will be talking about that in just a few minutes, but I don’t want to talk about three issues at the same time.  We’re already talking about two at the same time.

MR. GILL:  Shep, are you saying that you have issues with our decision at the last committee meeting relative to the five years?  Do I hear that as part of the basis of your comment?

MR. GRIMES:  No, my comment is that you can’t -- I’m worried about you saying we will address allocation and we will only address it every five or more years and we won’t address it in the interim.  

If you have a situation come up where you need to consider it, you can’t have a policy dictating that you will never consider it except at this appropriate interval, because you may have a situation arise where you’re implementing new conservation and management measures and you need to address those issues.  If I’m sitting here and you say we can’t address those because we’ve got a policy in place against doing it, that’s not going to cut it.

CHAIRMAN MORRIS:  More comments on interval?

MR. GILL:  Shep, it seems to me that you are arguing that the five-year portion of Item 3 is what you’re objecting to.  That was my question before, but --

MR. GRIMES:  I don’t care if it says one year, two year, five year, twenty year.  What I’m saying is you shouldn’t have a set interval and say that is the only time that we can address allocation, because there may be instances that arise off of that regular schedule where you need to address it.

CHAIRMAN MORRIS:  I think the way Number 3 is currently worded is for just a kind of routine review of allocations.  It doesn’t say it can’t be -- This is the point where we started at, where Bill said are 2 and 3 in conflict with each other and I’m hoping that they’re not.

MR. TEEHAN:  Shepherd, would it work if we took that Number 3 and put something in there to the effect of except in cases of overfishing or overfished species, some sort of a disclaimer?

MR. GRIMES:  Again, I started my statements initially with the fact that I do not read this language as saying it only allows you to do it at this interval.  It was in response to comments by Dr. Diagne that it only allowed you to do it at this interval that I opened my mouth in the first place.  Just so long as everyone understands that that isn’t what this says, I’m comfortable with it as it is written.

CHAIRMAN MORRIS:  Are we done talking about interval or do we have to talk about it more?

MR. GILL:  Are we going to address it after we get done with 2?  Is that your intent or do you want to finish up on it now?

CHAIRMAN MORRIS:  I think we’re in it and we should finish up on it now.

MR. GILL:  Then I would like to suggest my changes and that is instead of “at intervals of five or more years”, that we have “at intervals of no less than five or more years the council may review allocations and determine if changes are needed”.

The way I read the wording currently is at least every five years or more, we’re mandated to review them and I don’t think that’s necessarily necessary.

CHAIRMAN MORRIS:  Any objections to that language?  That seems like it’s an improvement.  Does anybody object to that?  Could you say it again, Bob?

MR. GILL:  Of intervals of no less than five years, the council may review allocations to determine if changes are needed.

CHAIRMAN MORRIS:  Questions on that?

DR. DIAGNE:  If I understand it correctly, I think that still would not address the point that has been made by Shep, because that will lock us into a certain timeframe.  Perhaps another approach would be to find ways of strengthening Number 2 by, for example, adding some of the text that has been suggested and then eliminating Number 3 altogether.  If you have a high enough threshold, it will be difficult to meet, so to speak, before this exercise gets restarted.  I don’t know if that’s worth exploring any further.

CHAIRMAN MORRIS:  I’m going to get back to Bob’s proposal and see if there’s any objection to that.  Any objection to that?  Is everybody supportive of that wording change?  Okay.  

MS. WILLIAMS:  Bob, no less than -- The way that some people could read this, it would mean that you couldn’t look at it until five years.  No less than, you’re actually saying we can look at it the first year, the second year, third year, fourth year.  Wouldn’t you say no less than or are you saying -- What’s the point of adding no less than?  No less than and five is the same, isn’t it?
MR. GILL:  What it says is that you don’t want to have a request to review allocations on a frequent basis.  It’s a waste of time and effort.  It’s not that kind of a short-cycle issue.  It’s a long-cycle issue.

Looking at it each year and spending time addressing it is futile and the intent of the no less than says that if you’re going to look at it in year zero that you can’t look at it again until year five and -- I’m not concerned about whether it’s five or not, but the point is that there’s a mechanism that says we’re not going to look at this real frequently because it doesn’t need to be and we need to be doing something else.  The other point, of course, was that we don’t want to have to do it.  If there’s nothing calling for a need, then go on.

MS. WILLIAMS:  To that point, but what if the allocation or reallocation is not achieving your purposes and goals of that particular FMP?  That means you’ve got to wait five years then to fix it.

CHAIRMAN MORRIS:  We’re getting back to the interaction between 2 and 3 and I think 2 is -- 3 was kind of the sense of the committee the last time we met, that we would review allocations occasionally.  We would just review and see if anything needed to be changing, but we didn’t want to do that real frequently.  

We wanted there to be a -- We didn’t want the disruptions of constantly reviewing allocations and so we would constrain ourselves to that kind of review, not an intentional action to change allocation, but just kind of a general review of does anything need to be changed here to not less than five years.  I think that’s what 3 is trying to get at.  That’s what 3 is trying to capture and I think Bob’s language makes it a little better.

MS. WALKER:  A question to Shep.  We can’t tie any future council to when they want to look at allocating or reallocating, can we?  If that’s the case, then we’re arguing a moot point here.

MR. GRIMES:  I guess you could -- In a general sense, what you put in the FMP is going to control what can be done under that FMP to a future council unless a future council amends it.  That is a bit of a complicated question, but in this case, the language that Mr. Gill put in is conditional language anyway.  It took out the “will” and put in a “may”.

Hearing this discussion and recalling your discussion at the last council meeting, I guess I think maybe the appropriate language would be something like the council should conduct a comprehensive review of allocations within the individual FMPs at regular intervals of no less than five years.  

That lays out that, for one, you’re looking at it comprehensively and not -- You may be in the situation of if you have sector-specific allocations down the road -- If you were in the event of recreational, private recreational, for-hire, or something, you could tweak things, but that this comprehensive review was something that you should conduct again.  It’s not mandatory, but should conduct at regular intervals and those intervals should be of no less than five years.

MS. WALKER:  Madam Chairman, Shep just took the words right out of my mouth.  Will you make that motion for me?
CHAIRMAN MORRIS:  Why don’t you ask Shep to word the motion for you, Bobbi?
MR. GRIMES:  The council should conduct a comprehensive review of allocations within the individual FMPs at intervals of no less than five years.
CHAIRMAN MORRIS:  We have a motion.  Do we have a second?  This is Bobbi’s motion and who is seconding it?  Susan is seconding it.  Is there any discussion of the motion?  Does that seem to solve the interval problem?

MR. GILL:  He’s trying to accomplish where I got to.  I’m not sure I’m comfortable with the “should conduct” language, because it would seem to me that the way that would be interpreted is that we’ve got to do one and what’s really going on here is a general review and it’s not driven by any FMP, which will generate its own allocation look, whatever that happens to be, driven by the process.

This is a council desire to take a broad overview and say okay, are we comfortable with this and where it’s at at this point in time and whether changes are needed or not.  My first reaction was “should consider conducting a comprehensive”, but I have a little problem with the “should conduct”, because it seems to me the interpreters of that is we really ought to do something and that’s where we ought to be and I think it’s a little less strong than that.

MR. GRIMES:  You say they should do it and it’s not mandatory language.  It’s something you should do and how much you put into it is I guess up to you, but your other option is “the council may conduct” and then that’s meaningless, because the council may do that at any time anyway and so what’s the point of having it if you don’t put something to it?

CHAIRMAN MORRIS:  Discussion of the motion?

MR. TEEHAN:  What starts this five-year clock, when we finally come to conclusion with this committee’s work?  Does the gun go off and five years start for every FMP or is it going to be -- I’m a little uncomfortable with how we’re going to do that.

CHAIRMAN MORRIS:  We don’t really know the process by which we would adopt these guidelines and some people are assuming that we’re going to have a cross-cutting fishery management plan that deals with allocation and I’m going to argue when we get to that part of the committee agenda that these might be adopted into SOPPs somehow and that the actual allocations would take place in individual FMPs.

I think it might be a little early to decide when the starting clock for the five years would be, but as long as it’s the no less than five years, we could start at any time, because it’s been a long -- We could look at when we set allocations recently and I don’t think we have to get tripped up by not having a starting point at this time.  Is there any further discussion on the motion that’s on the board?  Any opposition to the motion?  Then the motion passes without committee opposition.  
Let’s go back to Number 2 and we need to deal with Bob’s discussion about adding words and the basis for.  Kay, you wanted to comment on that a long time ago.

MS. WILLIAMS:  I was just going to agree with Mr. Gill.  I think you do have to have a basis.  As council members, we’re going to have constituencies come to us and want us to ask for certain allocations or reallocations and I think we have to have a basis for it.

CHAIRMAN MORRIS:  It seems to me like the basis for is really almost the same as purpose and objectives, but I don’t see the harm in adding the basis for to this guideline.  Is anybody opposed to adding the basis for, so that it would read: The motion should clearly specify the basis for and the purpose and objectives of the request for reallocation?  There’s no objection to that?  Okay.  We will add that language.

Let’s move down to Number 4.  This is one that I think will generate significant discussion.  It’s that changes to an existing allocation can only be made if accompanied with a TAC increase.  Allocation changes should be limited to the amount of the TAC increase and I’m going to ask Assane to introduce this idea, because it really originated with him.

DR. DIAGNE:  Part of the intent here is really to minimize the hardship on both sectors.  If allocations are accompanied by a TAC increase, that means that no sector will have to suffer a loss, meaning that say a charterboat operation would not have to scale back their booking, for example, meaning that a commercial fisherman would not have to amend his business projections in terms of harvest.

Basically, just minimize the disruptions and basically the economic hardships to both sectors by limiting the reallocation to that portion of the increase.  Somebody may get 100 percent of that, but the fact would remain that the other sector would still be where they started from in the first place.  The core idea, once again, is to minimize the disruption and economic hardship to both sectors.

CHAIRMAN MORRIS:  Discussion?

MR. GRIMES:  I have a problem with this one, mainly because it’s mandatory.  They can only be made when they’re accompanied with a TAC increase.  If you look, one of the mandatory provisions of all fishery management plans in Section 303(a)(14) requires that all harvest -- This is something that’s in the earlier part of your document.  Conservation and management measures, where new harvest restrictions are necessary, TAC is going to go down and then those restrictions and then any recovery benefits that eventually flow from it are going to have to be fair and equitable among the sectors.  That means that every time you make a change, you need a record to support how that is fair and equitable.
Now, the way this is, it’s across the board only in times where things are improving are we going to look at allocation.  Now, in order to do that, you need a record to support how that is the only time it is fair and equitable to adjust allocation and I have never heard that and I don’t think that you have that record to support the across-the-board rule.

I understand where you’re coming from and it could certainly be the council’s preference that allocation changes only be looked at in increasing TAC situations, but let’s say you had some sort of data issue, where maybe one of the sectors had, unbeknownst to management, gone way over its share of the fishery, of the TAC, and you found that out later on.  It seems to me that would be a reasonable justification for reducing that sector’s landings more than the other sector.  That’s just one instance where I think the facts would override any record that you might be able to build for any across-the-board rule like this.

CHAIRMAN MORRIS:  More discussion?

MS. WILLIAMS:  Probably the reason we haven’t built a record is because this is brand new.  That’s why you haven’t heard of it before.  I have to agree with Assane.  We have had allocations since we started our fishery management plans and those allocations were based on principles.  They were based on the council at that time, on the principles and the law.

I don’t know that the law ever really goes away or the record ever really goes away.  I believe you may could consider -- I don’t know if you would call it reallocation.  I guess you would, a higher percentage to one group over another group for particular reasons or purposes or objectives, as long as you’re not going to disrupt what we’ve done in the past and how we’ve managed the fisheries.

I thought there was a place that said, under our accountability measures, that under those accountability measures that we would not -- Maybe it’s in Magnuson itself, whereas if one sector goes over their allocation, they’re responsible for paying that back.  They don’t make another sector responsible for doing that and so I think we’re covered on your concern about someone going over their quota and I think we know every year if somebody is going to pretty much go over their quota or by a year-and-a-half anyway.
I don’t really call that part of it being reallocated.  Now, an increase in TAC, if you wanted to give somebody who was normally getting 49/51 and you wanted to make it something less than that for one of the other sectors, increase the other sector, you’re going to have more support for that and create less hardship than if you just go in there and you just start reallocating because of your visions in the future, whatever they may be.

MR. GILL:  First of all, we’re doing guidelines, which means they’re guidance to folks that are going to consider these things, which says it’s not locked in, but my question to Shep would be if we change the “can” to “should”, would you be comfortable with that?

MR. GRIMES:  Yes, I would.  I guess just to respond to Ms. Williams’s statement, when you take any action that you take in a fishery, then you’ve built the record for that action that you took.  As you get farther away in time, that’s still the record.  Until you go back and make some change to it, that’s the basis for it.

If it’s a reallocation, then that is the allocation that you establish, but I know when I was here before this group addressed vermilion snapper.  You chose to rebuild vermilion snapper by imposing greater restrictions on the commercial sector than you did the recreational sector.

Now, that had the effect of shifting the allocation in the fishery and if you’re going to do that each time you do that, then that is allocating the benefits or allocating the restrictions differently among the sectors and you build whatever record you do to support it at that time and that isn’t allocate in the sense that we’re talking about allocation now, but it does have the effect of shifting that underlying allocation and if you just go down the road and proceed from that point forward with that same balance, then you have, in effect, sort of indefinitely changed the big allocation in the fishery just by adjusting that one set of harvest restrictions.  Again, each time you go, it’s building a new record and until you do it, you’ve got that record you had before.

MR. RIECHERS:  A comment and then a question to the chair.  I guess I would agree that “should” softens this a little bit, but just in good conscience, I really can’t support this being in our list of principles.
It seems like we only want to do it when we can do it when it’s easier to do and allocations are always going to be difficult and they’re going to be contentious, or at least they seem to always be contentious, and the reality of it is when we probably should be doing them the most is when we’re looking at more scarce resources and that’s -- While it would be nice to only have this option as to do it when we have an increase in TAC, I just haven’t seen a lot of increases in TAC where we have the ability to do that.

Now, I’ll ask you a question, Madam Chair.  Since this was not in the document before, do you want to behave as if it’s not in the document now and we’re talking about it or do you want a motion from me to remove it?

CHAIRMAN MORRIS:  I think we should have motions.

MR. RIECHERS:  To get it in or to remove it?

CHAIRMAN MORRIS:  To remove it.

MR. RIECHERS:  I move that we strike Number 4 from the document.

CHAIRMAN MORRIS:  Is there a second for Robin’s motion?

MS. WALKER:  Second.

CHAIRMAN MORRIS:  Second from Bobbi.  Any discussion of the motion?

MS. WILLIAMS:  Robin, I have to disagree with you.  I think it should be something in there that council members look at and as we just sat here and said, this isn’t just for you and I, because we happen to be sitting here right now.  This is for future council members, whomever they may be, and it does give them an idea of thinking out of the box should they want to just consider that.  I don’t see the harm in leaving it in there, should those members want to do that.  It actually gives them something to read over to see that we looked at it.

Because if you just take it out, it’s gone and we know that and leaving it in there for them to see and to be as one of their tools in their toolbox, if that’s what they want to do, I don’t see a problem with it.  As far as allocations, we’ve already had a basis for allocations throughout the years and it may be that you may -- Such as if red snapper should come back really, really strong and we see that we could have a seven-million-pound TAC.

Believe me, when you go in there and you try and reallocate an existing allocation that’s already been doled out, you’re going to have a whole lot more trouble and a whole lot more explanation and a lot more in-depth studies as to the net benefit when you could accomplish something perhaps that the sectors will agree upon under just a change in the allocation of the increase in TAC.  I think we should leave it in there.

CHAIRMAN MORRIS:  Other discussion?

MR. GILL:  Kay basically echoed what I said.  When this first came up, I wasn’t sure where I stood on it, but the more I thought about it, I said you know, it looks like this has the potential for making the allocation decision easier and in that sense, it gets less constrained to who is sitting in what chairs at a given time than adjusting it on a small basis rather than a big basis.  I can’t support Robin’s motion, because anything that can make that decision easier I think is probably a good thing.

MR. RIECHERS:  I somewhat agree and somewhat disagree.  The reality of it is that by taking it out of here, we leave the option open for it to occur when there are TAC increases and we leave the option open for it to occur when there are TAC decreases.  We’re actually giving future councils greater flexibility and giving ourselves greater flexibility.

Yes, it may be more difficult if we’re having a TAC decrease, but the reality of it is that by taking it out and not having it as one of our kind of carved-in-stone suggestions, we’re giving ourselves greater flexibility down the road.

Again, folks, I wish we could leave it in there, because to the extent that we would only be talking about allocation when everybody wins, that would be a nice thing -- The only time to talk about allocation, but that’s just not the nature of the beast here.  We could probably craft something that was a compromise that said whether we’re going to increase or decrease, but that totally takes away the intent of what Assane was trying to reach when he put it in here, based on his explanation, and so, again, I just have to go ahead and speak to pull it out at this point and then if we can craft a better solution, we might do that at some point, assuming I have votes to pull it out.

MS. WALKER:  I agree with Robin that this gives this council and future councils greater flexibility.  The battle is going to be -- If you leave this in, the battle is going to be -- When a fishery starts recovering, you’re going to have the same battle.  They’re going to be coming at you in all directions than if the TAC goes down.

Certainly future councils have the authority to wait until TACs increase or decrease for them to decide when they want to reallocate.  This is, in my opinion, guidelines that we’re doing and I don’t think that we should take the flexibility out of these guidelines.  I support Robin’s motion.

MS. WILLIAMS:  Key word, she just said it, they’re guidelines.  They’re not law.  They’re guidelines and so why not leave it in?
MR. GILL:  To me, the other key word is “should”.  It doesn’t deny the capability, but in the guidelines, we’re showing that what makes, on first blush, the best sense, but it doesn’t limit that capability at all.  I think that difference is important and I do not support the motion.

CHAIRMAN MORRIS:  In thinking about this before the committee meeting, it seems like the reason we’re at the point we are, where we’re looking at principles and guidelines for allocation, is because about a year ago we started having tense disagreements about the allocation in the shallow-water grouper fisheries and it seems to me that in particular the recreational sector has argued that if we have to restrict harvest then because of overfishing and overfished and because we’re in rebuilding, we should shift allocation from the commercial sector to the recreational sector as part of our management response to that overfishing and overfished situation.

It seems like we’re doing this in response to that pressure, primarily from the recreational sector, to shift allocation in their direction.  Isn’t that -- I haven’t heard a lot from the commercial sector asking us to shift allocation in their direction and so the thinking behind this idea, as Assane already said, is that when a fishery is kind of in crisis, it’s more -- It’s let’s be equally disruptive to everybody and not shift allocation at the same time and only go through this allocation exercise when we have an increase in TAC and we can decide how to share that bounty in a different way than had been in the past.

It looks like I’m going to have to vote on this one, because it looks like we’re going to have the same division we did last time, but if there’s no other discussion, I’m going to call for a vote on this motion to delete Number 4.  All those in favor please raise your hand, three; opposed please raise your hand.  I vote in favor.  The motion passes.  Does anyone want to come up with something -- Should we just move on to Number 5?

Assane is raising the point that Bob was suggesting that we could keep Number 4 and add “should”, but my sense of the previous motion is that would not get a majority vote at this point and so I think we’re going to go on to Number 5.

Following an approved council motion to initiate an allocation or reallocation, the council will select methods to be used for determining the new allocation.  Methods selected must be consistent with the purpose and objectives included in the motion requesting the initiation of allocation or reallocation.  Any discussion on that?

MS. WILLIAMS:  I thought we had our methods already.  Our methods is what we just went over.

CHAIRMAN MORRIS:  The methods are on page 10.

MS. WILLIAMS:  I disagree with what you’ve got on page 10 and I believe legal counsel is going to, too, but we will have to wait until that gets to legal counsel.  What I’m saying is we just talked about draft principles for allocation.  To me, any allocation or any reallocation should be based on those principles.

CHAIRMAN MORRIS:  If you look at Number 1 on the guidelines, that’s exactly what Number 1 says, that allocations and reallocations will be consistent with the principles.
MS. WILLIAMS:  Wouldn’t we use those methods?

CHAIRMAN MORRIS:  The principles are different than the methods.  The methods are on page 10.  The principles are the principles and the methods are on page 10 and what Number 5 is saying is that there would be a council motion and the motion would specify the basis for and the purpose and objectives of the request and then we would choose from the menu of methods on page 10 in order to figure out the proper method to suit that purpose and objectives and all of it would have to be consistent with the principles.  That’s what it’s saying.  Discussion on Number 5?

MS. WILLIAMS:  Shep, this is what I had a problem with.  Ms. Morris and I are having a discussion on the draft guidelines for the allocation and my comment was that we already have our methods and our methods is based on the principles that we just went through and she said that no, on page 10 would be the methods and that is what I sent to you to review, you and Mike, at an earlier point in time and I would like to hear some discussion on how 10 would now be the methods, rather than picking those items out of the principles.

MR. GRIMES:  The email that you sent to Mike and we talked about was on Number 4, the one we just went over.

MS. WILLIAMS:  The last page, if you go back and read the email.  His comments are to the last page of the document.

MR. GRIMES:  These are, to use Mr. Teehan’s terminology, the tools in your toolbox for determining how you’re going to allocate them and saying that of these tools that you’re selecting they must be consistent with the purpose and objectives of your original request -- That’s what I’ve heard and that, to me, seems pretty logical.  Maybe I’m not understanding your --

MR. GILL:  I think the point of this one and, Assane, correct me if I’m wrong, but those techniques all can be consistent with the principles, et cetera, but not ever version works in every fishery and there’s some subset that needs to be filtered out of there as the most appropriate for fishery X and that’s the intent of Item 5 and I think we have to do that, give that flexibility, or at least initiate that flexibility, in the guidelines.

Otherwise, you’re driving the allocation decision down some crazy path that you can’t envision and we won’t know and so that flexibility I think is absolutely mandatory.

MS. WALKER:  Ms. Williams had mentioned an email where some of this -- I don’t have that email and do we have it in our briefing book or -- I don’t know what we’re talking about, but since it’s on public record now, I assume they’ll make it available to us?

MR. GRIMES:  Probably not.  It was an email.  I guess we could.  It was an email to Mike and it just forwarded this document -- To Mike McLemore and myself and it forwarded this document, which I had not received yet.  I didn’t get it until I walked into the meeting room today and Ms. Williams was just raising some of the issues, which are identical to what we just discussed, the main one focusing on Guideline Number 4 that we just talked about and you just voted to remove.  Other than the fact that there was an email forwarding this and asking about it, that was really it.

MS. WALKER:  There wasn’t any discussion?  The only thing is this was forwarded to Mike?

MR. GRIMES:  Correct.

CHAIRMAN MORRIS:  Back on Number 5, what 5 says is that it links the purpose and needs and basis for in Number 2 to the selection of the method that would be used as the basis for the allocation decision.  Any further discussion on Number 5?  We’re okay with that and that makes sense and we’re going to go forward with that?  On to Number 6.

MS. WILLIAMS:  Let the record show that I’m not okay with it.

CHAIRMAN MORRIS:  Is there something more that we can talk about?  No?  Okay.  Number 6 is when practicable, allocation and reallocation within sectors should precede allocation between recreational and commercial sectors and I’m going to ask Assane to address this one as well.

DR. DIAGNE:  I’ll take perhaps two examples.  One is in the commercial sector.  It may be the case that the council wanted to explore allocating the resource between different gear types, let’s say longliners versus everybody else.  That is one or looking at the recreational sector, it may be the case that the council wanted to look at specifying allocation for let’s say the for-hire sector and the private recreational, or even further, for charterboats, headboats, and the private recreational.
Those issues, if practicable, should be addressed before making changes to the allocation, because if that’s not the case, the problem will be extremely difficult ex-post.  That’s one thing and the second thing is to maximize net benefit.  If you would, you assume that within each sector there is an effective utilization of the resource and so when you can address that problem first, within each sector, and then move on to the allocation between sectors.

CHAIRMAN MORRIS:  Discussion?

MR. GILL:  First of all, when I first saw that, my initial reaction was the exact opposite and I’m not sure I can delineate an occasion where it would work, but one possibility might be say that the TAC is driven pretty low and given that one subsector may have a threshold where it doesn’t make sense to be less than that threshold and this revised TAC, for example, would drive them less than that threshold.

Then that would have an impact on how you do sector allocation, because if you’re going to drive that subsector below its threshold level, it would be better to consider a sector allocation first and not a subsector.  I didn’t really follow your examples real well, but I don’t see where it’s better to do a subsector allocation first.  You may want to, but I’m not sure that I buy into that we ought to be doing that.

MR. TEEHAN:  I too have a little bit of heartburn with this one.  The way I read this one, it says “should” and that would imply to me, if I was a future council member, that we should look at allocation within sectors before looking at allocations between sectors.  Would it be better to say “may” instead of “should”, so that it allows the council that latitude to go in and do a within-sector reallocation or allocation, as opposed to steering them in that direction to do that before they actually consider between-sector allocations, if that makes sense?

CHAIRMAN MORRIS:  Further discussion?

MR. RIECHERS:  Bill, I think I could support that, but it’s almost at that point just stating the obvious.  We may consider within-sector allocation.  We may or we may not.  It makes it more palatable, given what’s in print now, but I mean I’m kind of in the same frame.  This one kind of leaked in, again.  Assane is trying to think and be creative here and help with this document and move it along, but I’m not certain that when we removed the other one, at least at this point, that this one has a lot of efficacy still being here, but that’s just my opinion at this point.

MR. GILL:  Just to put it to the test, I move that we remove Item 6.

CHAIRMAN MORRIS:  Is there a second?  Removing Item 6, is there a second for that motion?

MS. WALKER:  Second.

CHAIRMAN MORRIS:  Second by Bobbi.  Discussion about removing Number 6?  Any discussion?

MS. WILLIAMS:  Mr. Gill, in removing this, is this telling the industry -- Let’s say you got down to a very low TAC on shallow-water grouper and you had one gear type taking 75 percent of the allocation, because of the type of gear that they were using, and the other one was taking 25 percent and in order for us to try and keep both gear types in the fishery, we may want to split that allocation down the middle, so that both gear types could stay in the fishery.  Taking this out, does that prevent us from doing that?

MR. GILL:  No, Kay, I don’t think so.  It doesn’t preclude the council from doing it either way.  They’re still able to do this if they so choose, but the way Item 6 is written is they ought to and that’s where I have my hang-up and Bill’s suggestion of “may” is -- Well, if it’s going to be a may, what good is it?  You can go either way.  I think all options are open.  We’re just not trying to drive the train in one particular direction and they’ve got the option when they get to that of whatever makes sense for the circumstance and I think that’s more appropriate.

MS. WILLIAMS:  I agree.

CHAIRMAN MORRIS:  Any opposition to the motion to remove Number 6?  Without opposition, the motion passes.  Moving on to Number 7, changes in allocation in a fishery resource may, to the extent practicable, account for projected future socioeconomic and demographic trends that are expected to impact the fishery.  It seems like this is something that arose out of the last committee meeting and is that right?

DR. DIAGNE:  Yes, a suggestion was made that the future trends, demographics and economics and so forth, be accounted for to the extent possible.  That’s why we added one principle, to reflect that.

CHAIRMAN MORRIS:  Any discussion on that?  

MS. WILLIAMS:  I think I have a problem with it, because it talks about future socioeconomic and demographic trends and I don’t think any of us around this table can predict the future.  We may say what we want the future to look like, but none of us can predict the future and you’re saying in an allocation or reallocation that that’s what we’re going to do.  We’re going to base management on what may or may not happen in the future and I don’t think that is any part of a fishery management plan.

CHAIRMAN MORRIS:  Kay, it’s a “may” statement and it’s not a “should” or a “shall” statement.  Changes in allocation may account for projected -- That softens it a bit.  We may projections all the time in our rebuilding plans about what’s going to happen to effort and things like that.

MS. WILLIAMS:  The discussion at the last meeting, they weren’t talking about it.  Well, I guess they were talking about effort.  They were thinking that thousands and thousands of people may move to a certain area.  To me, just because when you’re in an overfished fishery and overfishing is going on, you don’t base allocation on who is going to move to a certain area.

You’re basing your allocation on the resource and trying to prevent an overfished fishery.  You don’t base it on how many people may move to Florida or Texas or Mississippi or anything else, because you don’t want to encourage that.  You don’t want to encourage fishing on an overfished resource.  I don’t believe it belongs there.

CHAIRMAN MORRIS:  Do you want to make a motion, Kay?

MS. WILLIAMS:  I move that we delete 7.

CHAIRMAN MORRIS:  Is there a second?  The motion dies for lack of a second.  Number 8 is indirect changes in allocation, i.e., shifts in allocation resulting from management measures, should be avoided.  Is there any discussion on that?

MR. GILL:  The issue I think that I have with that is the term “avoided” and perhaps -- It happens and it’s the law of unintended consequences, perhaps, but it happens and so my feeling is something like “minimize” might be a better way to attack that.  I don’t disagree with the concept, but I’m not sure you know how to really avoid it and all you can do is make a best effort and minimize the potential that you think that might happen.

CHAIRMAN MORRIS:  Anybody object to changing “should be avoided” to “should be minimized”?

MR. RIECHERS:  I don’t object.  I would just off “should be minimized or avoided, if possible”.  It combines the two notions.

CHAIRMAN MORRIS:  Did you capture that?  Number 8, at the end, “should be minimized or avoided, to the extent possible”.  Any objection to that wording change for Number 8?  Without objection, we’ll just go ahead and do it.
I’m reflecting back on Robin’s question earlier about whether we wanted motions to change these things and so I would suggest that when we go back to full council with a committee report that we not have all these motions that we passed be committee motions for the council to pass, but we just show them the amended list of principles and the amended list of guidelines and is that the intent of the committee?

MS. WILLIAMS:  Why wouldn’t you show them and just show what happened?  It makes it easier for that council member that’s not here that may want to keep that in and he just hasn’t tagged it on his paper or I don’t even know if you can tag it on your disk, but I think it’s just easier for them to know what happened to that motion.

CHAIRMAN MORRIS:  Kay, it makes sense that we would show that, but do you want the council to vote on every motion that we just voted on regarding the guidelines?

MS. WILLIAMS:  I would think -- That’s what they do.  When they go to full council, it’s “and I so move”.

CHAIRMAN MORRIS:  I’m suggesting that as an alternative we have a committee motion that recommends the amended set of principles and the amended guidelines, maybe two separate motions, instead of having the council have to revote on all of the motions we just went through regarding the guidelines.  Does that make sense to you?  We could show them the changes that we made in the committee report, but the committee motions would just be for the amended things.

MS. WILLIAMS:  You’re the chairman and if that’s the way you want to do it, that’s fine.  I guess if a council member wants to change the entire list, they can do that.

CHAIRMAN MORRIS:  Is that okay with the committee then, to follow that process? 

MS. WALKER:  To support that, I’m going to say that this committee was supposed to be establishing these guidelines to make recommendations to the council.  What we’re seeing in front of us, some of these things that we’ve chosen to take out or leave in, are things that we had never seen before and so it would be our recommendations to the full council and I think it would be appropriate to do it as you’ve requested.

CHAIRMAN MORRIS:  Then moving on to page 10, what Assane and I did here is we went through the minutes of the last committee meeting and we revised what was a list of questions and options into a menu of potential methods to draw from and we reordered things and stuff like that.  Please look over this list and make sure it reflects our work from the previous committee meeting.  Any changes or suggestions or comments?
MR. GILL:  Is it then intent of this section to declare these methods as the only methods we deem appropriate for allocation or reallocation consideration?  I hesitate to open this door or is it our -- What we’re saying by that is that when the council gets to allocation, they may take something entirely off this list and is that correct?

CHAIRMAN MORRIS:  I think the intention, if you go back to the guidelines and Number 5, is to start with a council motion that specifies the basis for and the purpose and the objectives for the allocation and then based on that motion, this would be a list of possible methods and we would choose one or two or three in combination with each other that would be most in sync with the basis for the purpose and the objectives that we had specified in the motion to do a reallocation.

MR. GILL:  My confusion is whether or not we’re trying to determine the entire universe of methods and to the extent that we’re not, the ones that we rejected, whatever they happen to be, they could come back in.  It’s more of a suggested list as opposed to anything else, because they could say no, we want to do the ones you guys rejected, whichever ones they were, in which case the value of the list becomes less.  Do you follow me?

If they can pick up any one they want, then all we’ve given them are ideas, as opposed to saying it’s highly recommended that you select from this list or some such mechanism.

CHAIRMAN MORRIS:  You want them to be a suggested list rather than a possible list?  You want them to be a more restrictive list rather a this and anything else you can think of kind of list?

MR. GILL:  I don’t think that’s where I want to go, but I think I’m trying to put it in the perspective of somebody two years hence reading this thing and trying to figure out the answer to that question and whether or not they feel bound to this list or they say no, I want to count the hairs on the back of my neck and see which one of those turns up as opposed to this thing.  I’m just seeking some kind of clarification, if it’s possible.

MR. TEEHAN:  In my mind, this is just a may include but not restricted to list.  There may be things that a future council will consider for reallocation or allocation that we haven’t even thought of yet.  In my mind, if you will, the top on the toolbox is still open.

CHAIRMAN MORRIS:  Assane, did you have something you wanted to say about this?

DR. DIAGNE:  As long as people can consider additional tools, to use the term, as they become available or newly invented.  That’s fine.

CHAIRMAN MORRIS:  With that clarification, is there anything else that we need to tinker with on our possible methods list at this point?

MS. WILLIAMS:  Are we going to keep as the heading “Possible Methods”?

CHAIRMAN MORRIS:  Unless there’s a suggestion to change the heading.  Do you have a suggested change?  Anybody have a suggested change?  Suggested was what we had talked about previously.  Do you think “suggested” might be better than “possible”?  Is there any objection to changing it to “suggested”?  Okay, we’re going to title this section “Suggested Methods”.

Do you think we should have a -- I think we need a committee motion that recommends the principles, guidelines, and suggested methods to the full council.
MR. GILL:  So moved.

CHAIRMAN MORRIS:  It’s moved by Bob and seconded by Bobbi.  Is there discussion?  Any opposition?  Without opposition then, that motion passes.

DISCUSSION OF COMMITTEE CHARGE

Let’s go back to the agenda then and we were going to discuss the committee charge, which is Tab Number 4.  We have the original charge and then the revised charge and I’m going to go directly to the revised charge and let me read it to you: To study and develop consistent guidelines and principles for establishing allocations between recreational and commercial sectors in our FMPs.  This committee will engage expertise from the SSC and SEP and incorporate requirements of the Magnuson-Stevens Act and other applicable law and rules.
The reason this is on the agenda is that Assane pointed out that this is our charge and you could say that we have developed guidelines and principles for establishing allocations in the motion that we just passed to send to the full council and that we’re fulfilled our charge.

I know that some of us have been thinking that we might actually do other work as a committee and so I just wanted to review the committee charge and figure out, is there -- If the council rejects what we have just sent forward to them, that would be more work for us, but is there more work that we want to do?  Do we want another revised charge to continue working on anything?  That’s what this discussion is about.

MR. RIECHERS:  Help out, Julie, because obviously you and Assane have put a little thought into this motion and the revised motion.  I certainly see the difference between the two motions, but I’m not certain how either one precluded us from doing more work.  Help me out a little bit.

CHAIRMAN MORRIS:  If the committee’s charge is to develop guidelines and principles for establishing allocations between the recreational and commercial sectors and the council suggests the -- If the council accepts what we just sent them, what else would the committee like to do?

I know that we’ve had discussions at the last meeting, Robin, that the Allocation Committee might work further on some of the Ad Hoc Red Snapper AP items.  We delegated some of that to the AP, but we held back some of them for ourselves and it might have been the market-based kinds of exchanges between recreational and commercial sectors that we were thinking we might want to continue working on.

I don’t know if some of the committee members thought that this committee would actually go ahead and take the lead on following through on the principles and guidelines and choosing methods and recommending allocations for particularly the reef fish fisheries that we’ve been struggling with over the past year or whether that goes back to the Reef Fish Committee.  That’s what this discussion is about.  It’s related to the next-steps discussion.

This is our charge and are we done with our work?  Is the ad hoc committee done or do we want to take on either this work of trying to figure out how the market-based solutions could allow allocation to move back and forth, particularly for red snapper or other reef fish fisheries, and then the second issue is do we want to be the committee that takes a lead on thinking about reallocating in the grouper fisheries?  Discussion on those topics?

MR. GILL:  First of all, I think the charge is correct.  We’re not the place where allocations ought to be decided and in regards to that question about what to do next, it seems to me that in terms of the allocation question, that really ought to be up to the Reef Fish Committee to decide whether they want us to do it or not and they might or perhaps not.  Perhaps somebody wants to try some other different mechanism.

I don’t think we ought to thrust that mantle upon ourselves without getting back to the folks that originally generated the question.  I’m not sure I see a next step relative to where we started.  I think it does bring up some discussion among the various committees and council, perhaps, and as you say, if the council doesn’t buy into the recommendations or wants to send it back to this committee for further work in some area, I think that’s appropriate, but I don’t see that assuming a direction at this point makes any sense.

CHAIRMAN MORRIS:  Any further discussion?
MR. TEEHAN:  I agree with Mr. Gill.  I think perhaps any species-specific allocation ought to at least originate -- The discussion ought to at least originate in the specific committee that handles that, be it mackerel or reef fish or whatever.

MR. RIECHERS:  I can’t disagree with either Mr. Gill’s or Mr. Teehan’s comments.  The only thing I will say is that the discussion was regarding interim allocation which set this up.  I think there’s still something, if you will, left on the table, whether it’s to us or whether it’s to the Reef Fish Committee.

I think what you all are suggesting is the Reef Fish Committee now pick up this mantle and go with it.  I would just say the Reef Fish Committee needs to think about this a little bit before the Reef Fish Committee meeting, because basically what got us started was our movement of two allocation issues out of two documents that were going forward in the council and we weren’t making a lot of movement within the context of the overall documents because of those two issues.  I think we owe it to that vote at the time to go ahead and look at those two issues, maybe with these principles -- Pick these principles up and use it in Reef Fish or let this be a separate document moving through a separate process possibly.

I don’t know what the best mechanism to do it is, but I just think we ought to be thinking about that as we move to the Reef Fish Committee.

MS. WILLIAMS:  I think each FMP is going to have to address when they feel it’s appropriate to address allocations or reallocations or interim allocations or what is the basis, the need, to do this.

We just set up some principles and some guidelines and they’re going to have to have some substance to it and a lot of this stuff that we just set up, we don’t have the answer to it.  In saying that, they may want this particular committee to look at some other ideas, but I guess we could let -- Most of the people that’s on this committee is on the Reef Fish Committee and on other committees and so if they want us to come back and take another shot at some of these things, we can do that, too.

MR. TEEHAN:  I don’t want to belabor this point, because we only have a few minutes left, but, Robin, you’re not suggesting that we pick this up in tomorrow’s Reef Fish Committee, are you?

MR. RIECHERS:  I think given where we are on Reef Fish and how busy we’ll be, we probably wouldn’t be able to do that tomorrow, but I think we need to remember the charge of what we tasked this group to go do and not just say thank you all for your work while we went ahead and passed those two other amendments out of this council.

There was a reason why it’s sitting over here to the side and some specific language that dealt with it in that way and I would even agree with Julie that there was considerable discussion regarding some of the stuff we punted that I think could work in this committee because it’s more generic to a bunch of different species as compared to maybe those individual by species committees that we have, such as the transfer of allocation back and forth.

I think there’s good reason to maybe have this committee still work on a few things, but I certainly understand where you all are saying it needs to go back to Reef Fish and those other committees at this point in time.

CHAIRMAN MORRIS:  Would it then be a fair statement that we’re looking for direction from the full council about what we should work on next, that we feel like we’ve accomplished -- Depending on whether they accept what we’re sending forward or not, we’ve accomplished our original charge and we’ve got a couple other things we could work on that occur to us, but we want to know from the council what they would like us to work on next.  Do you like that?

MR. TEEHAN:  I think that’s a good idea and I certainly agree with Robin.  There are some big-picture items that this committee could still consider that aren’t species specific, but we have to change this charge a little bit and if the council decided they wanted this committee to continue to work, then we would have to make some alternations in the wording, but I’m not opposed to that, to looking at the big-picture items.

CHAIRMAN MORRIS:  Then getting back to the agenda, I just want to -- It’s not actually on the agenda, but I want to call your attention to Tab F-5.  We asked at the last meeting to see again the list that was generated for the Generic Essential Fish Habitat Amendment of fishing communities and their vulnerability index.

Assane presented this and included it in the briefing materials and you can see in this table a number of communities and the ones that were considered at that time to be very vulnerable are the ones that have index scores of minus two and below.

MR. TEEHAN:  I would suggest -- I’m just looking at this real quickly, Florida, for instance, and Destin is not on there.  I would suggest that each state representative look at these lists.

CHAIRMAN MORRIS:  Destin is there.  It’s alphabetical.

MR. TEEHAN:  I’m not sure if the score on that is appropriate.

CHAIRMAN MORRIS:  This is an old document and if you read the preamble, it’s based on employment opportunities that are alternative to fishing, poverty, average wages in fishing compared to county average wages, and things like that.  The vulnerability is a composite of those kinds of things.

MR. TEEHAN:  I would argue that calling Destin not vulnerable on this list is not accurate.

CHAIRMAN MORRIS:  It’s out of date, but it’s what we had and we thought it would be interesting to look at and we asked for it and so here it is.  Then the only other thing I wanted to talk about was a little bit about clarifying this question of how do the principles, guidelines, and methods get incorporated into our work as a council.
NEXT STEPS IN ALLOCATION

We’ve talked about them going into SOPPs and we’ve talked about them going into an FMP and so my sense at this point is that a cross-cutting generic FMP is not really the appropriate mechanism for these things and that it would be more appropriate to somehow work them into our SOPPs, but if there’s other alternatives to consider as mechanisms to do that, I think we should talk about do we have a recommendation about that or does staff have a recommendation about it or are there other ways that we can work them in?  Any discussion about that?

MR. GILL:  I would like to hear a comment by Dr. Leard relative to incorporating them into the SOPPs and the appropriateness or the lack thereof.  I’m inclined to agree with you that that’s probably the best place to do it, rather than an FMP, but he’s been here a lot longer than I have.

CHAIRMAN MORRIS:  Dr. Leard, we have a question for you.  We’re talking about the allocation principles, guidelines, and methods and whether we can add those to our SOPPs as a way to operationalize them.  The other thing we’ve talked about is having a fishery management plan, generic or cross-cutting, and put them in there, but Mr. Gill asked for you to comment on whether it was feasible to put them in our SOPPs.

ACTING EXECUTIVE DIRECTOR RICK LEARD:  Personally, I think you could, but I really think that’s probably more of a legal question to Mr. Grimes, as to whether or not -- There’s some general guidance as to what the Statement of Organization Practices and Procedures are to include.  It’s very general, from what I remember, because I haven’t looked at it in years, but I think if that’s what you wanted to do, I think that you could do that, if Shep agrees.

MR. GRIMES:  I don’t know off the top of my head whether that’s going to fall within what’s supposed to be specified in the SOPPs and I know that’s under revision, but I would comment that this council just sent in comments relative to the ACL guidelines that certain things didn’t belong in the SOPPs because they were more FMP based.

This strikes me as being one of those things that should be in the FMP.  You intend it to govern decisions made under the FMP that I don’t know how good a fit this would be for the SOPPs.  These tend to be more -- I know this is a process oriented thing, but they seem much more administrative in nature to me than the things in the SOPPs do.  This obviously has serious ramifications and it just seems to me to be more akin to the type of stuff in an FMP.

MS. WILLIAMS:  I agree.  I feel like this is something that’s going to have to be in the FMPs, because we may or may not be challenged.  This is something that the Secretary of Commerce, I think, is going to have to look at.  We’re going by Magnuson and we’re going by NEPA and we’re going by the National Standards and other things in here and so someone is going to have to definitely look at all of these items and what we just did today.


SOPPs -- I know when we put things in our SOPPs also that sometimes it takes years to get somebody to look at our SOPPs and reapprove them and stuff, but I just feel like this is something that the attorneys and the Secretary of Commerce is going to have to buy off on.

MS. WALKER:  That was my question, as to what Ms. Williams was asking.  I think I’ve been on the council now for eight years and I don’t think we’ve had a SOPPs approved yet, have we?

CHAIRMAN MORRIS:  Right, but we still use the SOPPs to govern our activities.  It’s a mechanism by which even if they’re not approved by NOAA, we use them as our operating principles, right?

MS. WALKER:  But would we use something as important as allocation?  Would we put something like that in a SOPPs?

CHAIRMAN MORRIS:  It seemed like a good idea to me, but that’s why we’re talking about it.

MR. GILL:  It occurred to me during this discussion that perhaps the more appropriate place is to put it out as Gulf Council policy and have an allocation policy and this be the document that makes that happen.  That way, it’s there and it’s not tied to any direct FMP.  It seems to me that that fits pretty darned well.

CHAIRMAN MORRIS:  Is the word “policy” in SOPPs, Standard Operating Policy and Principles?  Other discussion?

ACTING EXECUTIVE DIRECTOR LEARD:  Just in thinking about it a little bit more, Madam Chairman, it might be more appropriate to -- Since it does deal with the FMPs, it might be more appropriate to put it in as a framework.  It might be a generic framework or it might be crafted to your individual FMPs, Reef Fish or whatnot, because it seems to me like what you’re trying to do is to outline a process with principles as to how you might change allocations.  That seems to me like something that may be more appropriate for a framework action.

CHAIRMAN MORRIS:  Now we have a list of four different things we could do.  It could be a Gulf Council policy, it could go in SOPPs, it could be its own fishery management plan, and it could be a framework action or a framework.

Maybe we need to ask the council if our next committee meeting could be devoted to figuring out the feasibility and appropriateness of these different ways of incorporating.  Is that our next step, to determine that, or is that something we kick back to the full council and let them decide?

MS. WILLIAMS:  Shepherd, regardless of how we do this, whether we want to put it in the SOPPs or if we want it to be a council policy or if it’s just going to be incorporated -- A stand-alone document or incorporated into our various FMPs, when we choose to use it at whatever time, is there going to be some review by legal counsel as well as the Secretary of Commerce?
I can see these things that we have just done today being challenged, even though they are principles or whatever you want to call them.  I can see them being challenged in the future or maybe everything that we just did challenged somewhat.  Are we going to have some kind of a review or who is going to review it and say, okay, it meets all of the laws and you all can do this?

MR. GRIMES:  I guess to be challenged it would have to be in the context of a decision, so that somebody could get into court on it.  If you put it in the SOPPs, eventually, yes, by probably through the SOPP approval process.  If you make it a council policy, no, I would think -- I’ve never reviewed your policies.  I’ve seen your statements and participated in your discussion.  It’s like your aquaculture policy or whatever.  It’s kind of just out there and it guides you folks, but it’s not reviewed and it wouldn’t go through the agency for clearance.

If it’s a part of the FMP, then most certainly it would -- Whatever amendment or whatever FMP-associated document you submitted for secretarial review, it would most certainly go through that process and the framework, I guess it would depend.

Hearing what Dr. Leard said, making it a generic framework, I guess that would kind of make it an amendment to all your FMPs to insert this framework and so then yes, it would go through the same review process, review and approval process, as any FMP amendment.

CHAIRMAN MORRIS:  We are out of committee meeting time and so the committee report will say to the full council that these things have occurred to us as the way to operationalize these and we’re -- You should either tell us to keep working on that or have another process for the council to decide what to do.  That will be part of the committee report.

Thank you, all.  I think we did reach our goal of making significant progress by the October council meeting, which we said we would do when we started this process back in the spring or the winter.  We are adjourned.

(Whereupon, the meeting adjourned at 3:00 p.m., October 27, 2008.)
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