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The Joint Administrative Policy/Budget/Personnel Committees of the Gulf of Mexico Fishery Management Council convened in the Majestic A and B Ballroom of the Palace Hotel, Biloxi, Mississippi, Monday afternoon, May 9, 2005, and was called to order at 3:00 o’clock p.m. by Chairman Maumus Claverie, Jr.

CHAIRMAN MAUMUS CLAVERIE, JR:  We would like to get the Joint Administrative Policy Committee and Budget and Personnel Committee meeting going.  This is a joint meeting of the Administrative Policy and Budget and Personnel Committee.  It looks like we have a quorum.  

The agenda is Tab F, Number 1.  I need a motion to adopt the agenda.  Kay, is the agenda complete or do we need to add anything?

MS. KAY WILLIAMS:  The agenda is complete.

MR. ROY WILLIAMS:  Move adoption.
MR. PHILIP HORN:  Second.

CHAIRMAN CLAVERIE:  Any objection?  The agenda is adopted.  Now we have one set of minutes to approve and that’s the minutes of the meeting of March 8, 2005.  No changes? Any objection?  The minutes are adopted.  Next on the agenda is the FMLA Revision to the SOPPs.  That is an acronym for Family and Medical Leave Act.  

That is your first tab, F-3, which has blue, red, green, and black print.  It’s very fancy.  Also, Cathy, has everybody gotten the handouts?  I think when you checked in you got an envelope with some more F-3 handouts, which makes Tab 3 in your book pretty fat, about a quarter of an inch or so.

At the last meeting, we adopted the language which is red and this whole document was supposed to be sent up to either big NMFS or Commerce for approval and we haven’t gotten that back yet.  In the meanwhile, staff has indoctrinated into the document what is now blue, which is the language of the FMLA, and if you’ll look in that language, some of it is optional.  

We also have a slightly different approach, which is a shorter motion which adopts it, which I guess Kay is going to make later and then even if that’s done, we would have to go through and each time you see green where it says optional, and decide whether to adopt that option or not.  Cathy, explain to us what is what.

MS. CATHY READINGER:  I first want to make sure that everybody did get a copy of a memo from a Kathleen Taylor from the Department of Commerce Legal Counsel.  Within that e-mail, her office did determine that Title 1 of FMLA does apply to the councils.

Before I get into all the particulars of that e-mail, I want to sort of give everybody a historical overview about the SOPPs where it stands today.  Last year, the council combined its SOPPs and the handbook and we also reviewed the document and made various revisions.

A legal review of the SOPPs leave section only had been made by Melanie Fields-Jones and the council last year during various meetings decided to adopt some of Mrs. Jones’s suggestions to the sick leave policy as it related to our current maternity leave.

The council did approve retaining the existing maternity policy pending the legal review of the SOPPs in its entirety and also pending this FMLA determination.  The consolidated SOPPs were transmitted to the DOC’s Office of General Counsel shortly after the November meeting of last year, but a written review has not been received from them.

The portion of our SOPPs that has remained as an outstanding issue was whether the councils were subject to FMLA.  This past January we received this memo from Ms. Taylor and the determination was in fact that we were required to adhere to the FMLA provisions.

Her memo does outline the requirements of the council so that we can comply with FMLA and the first requirement, if you look into her memo, it says that there is a need for an FMLA posting.  We’re currently in compliance with that.  We put up a Department of Labor poster in our break room on the bulletin board and so we’re complying with that.

The second requirement in her memo was that we had to include in our SOPPs FMLA entitlements and employee obligations and that’s what you’re going to be going over in Tab F, Number 3.  The third requirement outlines the notices an employer must give an employee when the employee invokes his or her FMLA entitlement.

These include specific expectations and obligations of the employee and it also explains the consequences of their failure to do so.  These items are options available to the council under FMLA.

I did develop some fairly detailed language.  One option that the council could elect to do, and I’ll let Kay read the language, is to simply on page 4 of Tab F, Number 3 -- That very first paragraph, that would be a summary that we could include just in our SOPPs with two more sentences.

I don’t know if you want to read that paragraph before Kay adds the two sentences, but we could merely put that language in the SOPPs and then we can go on through the language I developed and select the options that you want to go with as far as requirements and medical certifications, requirements of them paying back medical insurance premiums if they don’t return, and that kind of thing.

That way you’ve got the minimum amount in your SOPPs and you’re still complying with FMLA and you’re still electing certain things that the employee is to be made aware of as far as their obligations when they invoke their right under FMLA.

MS. WILLIAMS:  Cathy, will you put that language up on the screen so that they can look at it as far as these suggested changes, those last two sentences, so they’ll know what you’re talking about or they can put all of it and just highlight those last two sentences.

MR. CORKY PERRET:  I may be ahead of us, but I want to talk some about 4(b) when we get there.  That’s Number 4 and all this other stuff goes with 4?

MS. READINGER:  The alternative proposal would be just to retain the first paragraph in 4 and then everything else would not be included in our SOPPs, except the optional items you’ll be selecting if you vote to go this route, versus including all of this language in the SOPPs.

MR. PERRET:  I’ve got a real problem with some of the language and it has to do with (b) and so I guess we’ve got to discuss in total what we may do in just the paragraph and I’ll give you an example.

Employee Entitlements, (b), unpaid leave must be granted for any of the following reasons, must be.  Number 1, because of the birth of a child of the employee.  That’s fine.  In order to care for the child, what happens if the employee says they want to care for the child for three or four or five years?  Have we got to keep them on the payroll on unpaid leave?  

MS. READINGER:  The Act just allows them twelve weeks of unpaid leave in a twelve-month period for those conditions.  

MR. PERRET:  It’s 1250, max.

MS. READINGER:  The 1250 is just the number of hours you have to work to qualify for FMLA.  It’s twelve weeks, either consecutive or intermittent, in one twelve-month period of unpaid leave and the law requires you to do so, provided those Items 1 through 4 are the conditions you invoke.

MR. PERRET:  I had an employee that learned that system and would put in her twelve weeks and come back and go on unpaid leave for all but one day of the max and then come back and work another twelve weeks and we couldn’t fire her.  She finally met some guy and married him and they left Mississippi, but I don’t recommend we go with all those mandatory things.

CHAIRMAN CLAVERIE:  Cathy, is it required that we go with it?  Is that what that law says and the opinion?

MS. READINGER:  Yes, those were taken straight out of the regulations.  I just simply restated those in the SOPPs.  Those are requirements.

MR. PERRET:  I thought you said all we had to do was go with Paragraph 4.

MS. READINGER:  That would be an option and that’s what I was saying.  In lieu of including all of this, because this is basically just a repeat of the regulations, the information within FMLA.  

This is a repeat from that point forward and rather than including all of that detailed language, you could just say FMLA applies to the council employees and then you’ve got all of these conditions already there. 

You’re saying it applies and then you go through the options that the Act allows you to do.  Again, there’s various options like do you want to require an employee submit a written certification certifying their serious medical injury or certifying their pregnancy, certifying whatever.  Those are options that you as an employer do have under the Act.

In my opinion, it would be easier just to simply adopt the first paragraph with the addition of those last sentences that Lela has on the board and then go through this language and where it says optional, then you choose what you want to do as far as those options under the Act.

CHAIRMAN CLAVERIE:  Does that answer it, Corky?  Okay.  I’ve got Roy and then Robin on the list, but nobody has made a motion yet.  Does somebody want to make a motion as to whether we want to go with the full thing in the blue print or adopt this paragraph that was passed around?  

MR. ROBIN RIECHERS:  I would move, and I hope I’m referring to this correctly, but that we adopt Section 4 as passed out in the handout in lieu of the blue section that was highlighted in the final disk that was given to you and also obviously the red section in the final disk that was given to you was meant for deletion also because that’s just redundant.

CHAIRMAN CLAVERIE:  Let me clarify that motion.  In the hard copy in the book, which is Tab F, Number 3, not a handout, that begins on page 4 in the blue and goes through the top of page 7 in the blue and then the red is pages 7 and part of page 8.  Is there a second to that motion?

MS. KAREN FOOTE:  Second.

CHAIRMAN CLAVERIE:  The motion is made by Riechers and seconded by Foote.  Now is there discussion on that motion?

MR. RIECHERS:  Just in speaking to the motion, obviously one of the things that can happen is when we spell this out within our SOPPs and they make a change to FMLA and you’re back here doing this again.

By doing it this way and just referencing that government code, it basically keeps us from having to make those kinds of changes when and if they change those things and then we basically reference persons to the appropriate new sections and we don’t get into questions about which takes priority and which takes precedence.  I think it’s just a cleaner way to handle it in the SOPPs.

MR. WILLIAMS:  Cathy, let’s take the situation Corky just talked about.  Let’s say someone has met the requirements and they’ve worked for us for a year and they then take twelve weeks of FMLA.  When are they eligible to take it again?  Do they have to work this 1250 hours before they can do it again?  Is that the way it would work?

MS. READINGER:  In order to be eligible, they do have to work 1250 hours.  The way that it works, it’s within a twelve-month period.  Let’s say they take FMLA January 1 and their twelve weeks, they take that and they return to work.  They work another twelve months and they can take it again.  It’s within a twelve-month period.  Twelve weeks within twelve months is all they can take.

MR. WILLIAMS:  We would not permit somebody to come back and work for a week and go back out on FMLA again, to just string us along, right?

MS. READINGER:  There is a provision that an employee can take intermittent FMLA.  Again, the total cannot exceed twelve weeks in a twelve-month period and the intermittent part would have to be agreed upon by the employee and the employer and that would provide let’s say if you did have to care for a parent who had cancer and you were on an alternating schedule with other sisters or whatever and you took a week and they took a week.   Under that scenario, it would be intermittent, but it could be no more, again, than twelve weeks in a twelve-month period.

MS. BOBBI WALKER:  Just one question, Cathy.  It’s my understanding that we are required to adopt this.  Is that correct?

MS. READINGER:  That’s correct.  We’re required to put language in our SOPPs that says that FMLA applies to council staff.

CHAIRMAN CLAVERIE:  Any other questions?

MS. FOOTE:  Just one point.  I like the short paragraph that refers you back to the federal law, but I just wanted to emphasize that the council administration train the employees annually on what it says in the federal law rather than just expecting them to take it home and read it and figure it out and so I just want to make sure that concept is included in what you all do.  I know it raises a lot of questions when you just adopt a federal law by citation.

CHAIRMAN CLAVERIE:  Karen, I would imagine the way to do that is to amend this motion to add that as a sentence so that it doesn’t fall between the cracks.

MS. FOOTE:  I’m sure it won’t.  I’m not going to offer that as a motion.  I just trust that they’ll do that and I just want to bring it up from my own experience that it’s important.

MS. WILLIAMS:  I appreciate Robin making that motion and bringing this before the committee because when I read it, I was really confused because I knew that we had Melanie Jones review our things and tell us what we were supposed to do.

This law came in afterwards and then there were some things that said optional and I was like, well, if it’s the law, how can it be optional.  That’s where I was a little bit confused.  Either it’s the law or it’s not the law.

I think this is just a clearer version and as Robin says, if they come back and change the Family and Medical Leave Act, then we don’t have to come back and redo our SOPPs and so I appreciate you all looking at all of that.

CHAIRMAN CLAVERIE:  Cathy, I have a question.  Somewhere in here I read about if you have done federal service somewhere else other than the council that that time can apply to your service here.  Is that included in this act?

MS. READINGER:  You’re referring to the part where if an employee comes on board we honor up to four years of prior state and federal service only for leave accrual purposes.  That would not apply in this case.

CHAIRMAN CLAVERIE:  Anything else?  Are we ready to vote on this?  The motion is on the board.  All in favor, raise a hand; any opposed.  The motion carries unanimously.

Now what we need to do is go through and I guess on your computer it’s in green.  Some of the green is just explanatory, but some of them are options and the first one I see is under 4(b) in the last paragraph before (c).  

In your hard copy, it’s on page 5 and it says the council may recover (optional) its share of insurance premiums if the employee does not return to work for a reason other than so forth.  Cathy, if we don’t do anything, what is the status of this option?

MS. READINGER:  It would still be an option when that time comes if the employee doesn’t return to work.  The Executive Director could poll the council and say this is the situation and the employee has not returned to work.  You want to be careful because you want to make sure everything is applied uniformly.

You don’t want to treat one situation one way and another another way.  By doing nothing or acting upon this, it’s still your option whether you want to require an employee to repay insurance premiums if they don’t return to work other than for a serious medical condition beyond their control.

CHAIRMAN CLAVERIE:  Then in the next paragraph, under (c), there are four or five options.  What is the wish of the council?  Do you want to define these options now as to whether we want to go with them or not go with them or do you want to just wait and let our Executive Director or whoever he assigns to do so find out from the council in any particular instance what the situation is and what we want to do?

EXECUTIVE DIRECTOR WAYNE SWINGLE:  If you were to adopt that, I presume you could do that by just changing the verb “may” to “will” on each one of the options.  Is that correct?

CHAIRMAN CLAVERIE:  We could do it any way we want, Wayne.  I guess we could say we adopt all of the options or we adopt a particular option or we want to leave the option open for when an occurrence happens, but it would be “will” instead of “may” if we adopt the option.  

Does the committee have any desire in this what you would rather do?  It sounds like if we want to play it safe we decide on each option so that we don’t have to be worrying about is it variable in the future and we could do it very easily by just saying we adopt all the options.

MS. WALKER:  Mr. Chairman, I’m trying to follow you and I understood that you said that you were on page 5?

CHAIRMAN CLAVERIE:  In the hard copy, yes.  If you look on page 5 in the last paragraph of (b), it says the council may recover in parentheses in green, optional, its share of insurance premiums if the employee does not return to work for a reason other than a serious health condition of the employee or the employee’s immediate family member or another reason beyond the employee’s control.  The employee will not accrue annual sick leave during the period of FMLA leave.  Do we want to adopt that option or not? 

MS. WALKER:  I found it, Mr. Chairman, and now I need to understand what Mr. Riechers’s motion was.  I thought that all of this blue was coming out of the document and that we were only inserting this paragraph.  Now we’re going to go through what I thought we just took out and we’re going to make choices?

CHAIRMAN CLAVERIE:  We can do that and we’ve been advised that we want to be careful not to treat different circumstances differently.  One way to get around that is to decide right now whether we want all the options in the Act that we just adopted in this Paragraph 4 to apply or to not apply or whether we want to go through one by one or whether we want to stand silent on it and then worry about uniformity in the future.

MS. READINGER:  Bobbi, you were correct.  That one paragraph would just be all the language that we would have in our SOPPs.  What we’re doing now is the Act gives you as the employer these options.  By not acting on it, you still have them as an option.  It’s still a may. 

If you wanted to be clear and convey what will happen to all employees, you could still put only these issues in addition to that language that you just passed on the board or you could just have it as a policy, an internal policy, or you could not act on it at all and it’s still an option available to you, to require all of these things.

MS. WALKER:  I have a motion.

CHAIRMAN CLAVERIE:  Corky was on the list.  Let me get to him.

MR. PERRET:  I have all the confidence in the world in Wayne and his staff and my suggestion is that Wayne and his staff go through this and if they see anything that needs to be taken up by this council, we take it up.  If not, if they don’t come back to us with specific recommendations, we go with Robin’s motion, which we’ve already passed.

MS. WALKER:  My motion was going to be that I have confidence in our Executive Director and our staff and that I would move that we allow them to set the policy and then bring it back to the council if the council wants to look at it.  That’s my motion.

CHAIRMAN CLAVERIE:  That’s a motion and a second.  Any further discussion on it?  I don’t see any hands.  Is there any opposition to it?

MS. FOOTE:  Do I understand the motion is that the staff develops what the policy should be and then we vote on it or that Wayne just institute a policy?

MS. WALKER:  I don’t have a problem with Wayne bringing it back to the council as a policy for us to comment on at a later date, but I don’t think that we should -- I think this is an administrative thing and I don’t think we should be sitting here going through point by point optional issues or picking times.  I don’t feel qualified to do that.

MS. FOOTE:  I was going to say if it was just that Wayne adopt the policy and institute it, I was going to ask for a report once a year to the Personnel Committee or whatever of how it was instituted so that it could be reviewed along with everything else.  If we’re going to the point of where Wayne is going to bring it back to us --

MS. WALKER:  Karen, I don’t mind making that.  I would take that as a friendly amendment to have Wayne report to the Personnel Committee on an annual basis.  Do you want to add that to it, Karen, and I’ll take it as a friendly amendment if the second will.

CHAIRMAN CLAVERIE:  Bobbi, I’m a little confused about your motion.  Is he to wait until something occurs and then make a recommendation on that occurrence or is he to just say on all of these options we’re going to do one thing or the other or what is it you’re intending?

MS. WALKER:  My motion is that Wayne will develop the policy.
CHAIRMAN CLAVERIE:  Before an occurrence?

MS. WALKER:  Yes, before an occurrence and as a friendly amendment, I will accept Ms. Foote’s recommendation of a report given to the Personnel Committee on an annual basis in regards to FMLA.  Is that what you were asking for, Ms. Foote?

MS. FOOTE:  That’s correct.  In the meantime, if somebody needs to go on FMLA, they just punt?  

CHAIRMAN CLAVERIE:  Cathy, can you answer that?

MS. READINGER:  I have a grave concern over that because one of the employer requirements is that if an employee invokes their right under FMLA, we have up to two business days after they give notice to give them a notice of all of these things about their requirement to furnish a medical certification, their right as far as a fitness for duty report.  Just two days is all we have.

If we go back next week, either we need to say the Executive Director in the interim can consult with or determine on his own if that -- I doubt it’s going to happen, but I’m just saying you only have two business days to respond to all of these things to the employee.

MS. WALKER:  My motion is for the Executive Director to do that.  That’s his job. 

EXECUTIVE DIRECTOR SWINGLE:  If I interpret your motion correctly, then I could go back and in the next few weeks come up with a policy and I would notify you that that was what our recommendation was for a policy or would that be the policy until the council decided to change it?

MS. WALKER:  That would be the policy unless the council chose to change it.  Once you do it, it’s the policy unless the council chooses to change it.

EXECUTIVE DIRECTOR SWINGLE:  I think it’s a lot cleaner that way because then all the staff understands what the options are.

MR. PERRET:  How did we get along for thirty years without this?

CHAIRMAN CLAVERIE:  We ignored the federal government.

MR. PERRET:  There might be something to that.

CHAIRMAN CLAVERIE:  The determination has just been made.  In fact, it’s handout to this meeting that we come under it.

MR. PERRET:  We’re instructing our director and staff to do what we need to do?

CHAIRMAN CLAVERIE:  Right.  Any further discussion?  Hearing none, any objection?  Hearing none, the motion passes.  Can we go back to our prior motion that Mr. Riechers made?  Did it say to delete red?  It got in there, okay.  No, it didn’t get in there.  We need a motion to delete the red.  That was supposed to be part of the original motion.

MR. RIECHERS:  I move that we delete the red sections as provided to you in the handout in F-3.

CHAIRMAN CLAVERIE:  Is there a second to that?

MS. WALKER:  Second.

CHAIRMAN CLAVERIE:  Seconded by Ms. Walker.  Any discussion?  Any objection?  Hearing no objection, the motion passes.  Is there anything else for this committee?  

MS. JULIE MORRIS:  Both coming from the direction of Washington and coming from the direction of conversations that I had with a number of you at the last meeting, I would like to plan a more complete orientation session at the September meeting for the two new members that we will have at that time.

At the next Administrative Policy Committee meeting, if we have one in July, I’ll ask for people to help me on a team to plan and organize that orientation.  That’s a sort of early mention of something that will be coming up I hope in July.

CHAIRMAN CLAVERIE:  If you’re on the Administrative Policy Committee, you may get volunteered at the next meeting.  Anything else?

MR. DOUG FRUGÉ:  Going back to the FMLA provisions, I noticed a couple of things regarding advance annual leave and leave without pay and how that relates to the FMLA.  I assume the staff will develop policy on those as well as the options.  I just wanted to -- Okay.

CHAIRMAN CLAVERIE:  Staff has that.  We are adjourned.

(Whereupon, the meeting was adjourned at 3:40 o’clock p.m., May 9, 2005.)
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